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NOMINATIONS OF MICHAEL MELLOY, OF
IOWA, TO BE CIRCUIT JUDGE FOR THE
EIGHTH CIRCUIT; JAMES GRITZNER, OF
IOWA, TO BE DISTRICT JUDGE FOR THE
SOUTHERN DISTRICT OF IOWA; ROBERT
BLACKBURN, OF COLORADO, TO BE DIS-
TRICT JUDGE FOR THE DISTRICT OF COLO-
RADO; CINDY JORGENSON, OF ARIZONA, TO
BE DISTRICT JUDGE FOR THE DISTRICT OF
ARIZONA; RICHARD LEON, OF MARYLAND,
TO BE DISTRICT JUDGE FOR THE DISTRICT
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THURSDAY, JANUARY 24, 2002

UNITED STATES SENATE,
COMMITTEE ON THE JUDICIARY,
Washington, D.C.

The committee met, pursuant to notice, at 2:05 p.m., in room
SD-226, Dirksen Senate Office Building, Hon. Maria Cantwell pre-
siding.

Present: Senators Cantwell, Leahy, Kennedy, Grassley, Kyl, and
DeWine.

STATEMENT OF HON. MARIA CANTWELL, A U.S. SENATOR
FROM THE STATE OF WASHINGTON

Senator CANTWELL. The Senate Judiciary Committee will come
to order.

Good afternoon. I would like to welcome everyone here today to
our first Senate Judiciary Committee hearing of the year. We are
here to consider the nominations of six individuals to the Federal
Bench, one nominee for the Eighth Circuit Court of Appeals and
five nominees to the district court.

We are fortunate to have a talented group of nominees with us,
and I would like to extend my welcome to them and to their fami-
lies who are here and the friends who have joined them today.

I am pleased to be able to chair this first hearing for Senator
Leahy, and I would also like to thank him for the leadership that
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he has shown on the issue of judicial nominations since taking over
the committee last summer.

In just 6 months, we have already had 11 hearings on 34 dif-
ferent judicial nominees. This is more than the number of judges
who received a hearing in the entire first year of the Clinton ad-
ministration. This has required really a very significant effort on
the part of the committee and the chairman, so I applaud him for
that.

Hearings were held during the August recess; during the week
of September 11, requiring that nominees drive through the night
to be here; and hearings have been held during the period when
anthrax contamination closed the Hart Senate Office Building. So,
again, I appreciate everybody’s indulgence. As a result of those
hearings, 28 qualified judges have been confirmed and sent to the
Federal courts around the country. I am confident that we will soon
confirm additional nominees now that the Senate is back in ses-
sion.

By scheduling this hearing today, just one day into the new Sen-
ate session, this committee sends a message that it will continue
on a schedule to hold hearings and vote on judicial nominees in a
responsible manner.

I would like to make special note of two of the nominees here
today from the State of Iowa. They are here with the support of
one of the committee’s longest serving members, Senator Grassley,
who I know is on his way down. They are also here with the sup-
port of Senator Harkin—we appreciate him being here as well—
which shows that there is bipartisan support for these nominees.

Senator Kyl, who has just joined us, another valued member of
this committee, also has a nominee to the district court here, and
it is an extra pleasure for me to be chairing this hearing with in
attendance and working to confirm this nominee promptly from his
State.

The nominees here today all have strong records that dem-
onstrate an ability to analyze complex and important legal concepts
in a manner befitting a Federal judge. Their records reflect a com-
mitment to our fundamental constitutional protections and rights,
including the advancement and protection of civil rights and lib-
erties for everyone.

Several of the nominees are here today with bipartisan support
from their delegations. We take that support and sponsorship seri-
ously. It is my opinion that the dispute over judicial nominees
could become a thing of the past if we were to see more nominees
like these, nominated after consultation with the Senate.

As Federal judges, these nominees before us today will have a
vital role to play at a difficult time in our Nation’s history. I am
confident that they will take this responsibility seriously and en-
sure that the decisions that they make demonstrate fair-minded-
ness and rely on a rich history of judicial precedent.

Before we go on to have the nominees come forward, we are
going to hear from several House and Senate members who are
here.

I don’t know, Senator Kyl, if you had an opening statement that
you wanted to make. If not, I will go to our various colleagues here
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who have given of their time to come and speak on behalf of these
nominees.

STATEMENT OF HON. JON KYL, A U.S. SENATOR FROM THE
STATE OF ARIZONA

Senator KYL. Madam Chairman, in view of the large number of
our colleagues who are present and the importance of moving
along, I will simply note that I hope that we will indeed move with
alacrity on the nominations both for district and court this year to
fill the over 100 vacancies that currently exist.

I appreciate the chairman holding this hearing. I appreciate your
chairing the hearing today, and I will have more to say about the
nominee from the State of Arizona very briefly.

Thank you.

Senator CANTWELL. Thank you, Senator Kyl.

We will give Senator Grassley an opportunity here to decide
whether he wants to—Senator Grassley, we want to give you an
opportunity to introduce your nominees, if you are comfortable in
doing it at this time. Being the most senior member of our com-
mittee here and a longstanding member, we want to give you that
honor of being first in expressing your thoughts.

PRESENTATION OF MICHAEL MELLOY, NOMINEE TO BE CIR-
CUIT JUDGE FOR THE EIGHTH CIRCUIT AND JAMES
GRITZNER, NOMINEE TO BE DISTRICT JUDGE FOR THE
SOUTHERN DISTRICT OF IOWA BY HON. CHARLES E. GRASS-
LEY, A U.S. SENATOR FROM THE STATE OF IOWA

Senator GRASSLEY. First of all, I apologize for being late, but I
was managing the stimulus package on the floor.

I have the pleasure today of introducing to the committee two
distinguished Iowans who have been nominated to the Federal
bench. Judge Michael Joseph Melloy has been nominated to serve
as U.S. Circuit Judge for the Eighth Circuit, and James Edward
Gritzner has been nominated to serve as a U.S. District Judge for
the Southern District of Iowa. These people are two very qualified
people for Federal judgeship positions, and I am obviously proud to
support their nominations, as I was involved with suggesting these
people to the President of the United States.

Judge Melloy was born in Dubuque, Iowa, and married Jane
Anne Knapp Melloy. She is a counselor in the Cedar Rapids
schools. He graduated magna cum laude from Lorus College, and
with high distinction from the University of Iowa College of Law.
Before he attended law school, Judge Melloy served in the United
States Army.

Upon graduation from law school, Judge Melloy gained extensive
experience in civil litigation when he joined the Dubuque law firm
of O’Connor, Thomas, Wright, Hammer, Bertsch and Norby, where
he eventually became a partner and shareholder. In 1986, Judge
Melloy was appointed United States Bankruptcy Judge for the
Northern District of Towa.

In 1992, Judge Melloy was appointed to the United States Dis-
trict Court for the Northern District of Iowa by President George
Bush, Sr. In this position, Judge Melloy has presided over a wide
variety of criminal and civil cases. He also has served on a number



4

of committees, including the Eighth Circuit Judicial Council, the
Gender Fairness Task Force of the Eighth Circuit, and the Eighth
Circuit Pattern Jury Instruction Committee. Judge Melloy also cur-
rently chairs the Bankruptcy Administration Committee of the Ju-
dicial Conference.

Judge Melloy is accompanied today, I am told, by his family, in-
cluding his wife, Jane Anne; one of his daughters, Bridget; and his
sister, Colleen George. I am sure that they are all very proud of
the advancement that their family member is making in the profes-
sion of law.

I would go to Jim Gritzner now, who was born in Charles City,
Iowa, and is married to Zoe Ann Gritzner, who is here today to
support her husband’s nomination to the District Court for the
Southern District of Iowa.

He received a B.A. degree in 1969 from Dakota Wesleyan, a Mas-
ter of Arts degree in 1974 from the University of Northern Iowa,
and a law degree in 1979 from Drake University Law School. While
he was in law school, Jim Gritzner worked as a law school for a
Magistrate Judge with the U.S. District Court for the Southern
District of Iowa.

Upon graduation from law school, Jim Gritzner worked as an as-
sociate attorney for the Waterloo law firm of Mosier, Thomas,
Beatty, Dutton, Braun and Staack from 1979 to 1981. After that,
he held a brief position as partner of a law firm that he co-founded,
Humphrey, Haas and Gritzner, in Des Moines. In 1982, he joined
the Des Moines law firm of Nyemaster, Goode, Voigts, West, Han-
sell and O’Brien as an associate attorney, and from 1986 to the
present has served as a shareholder.

In addition to his law practice, Mr. Gritzner has had a notable
record of public record. In 1980, he was appointed by Governor Ray
to be a member of the Iowa Board of Parole, where he served
through 1982. From 1985 to 1990, he was primary prosecutor for
the Committee on Professional Ethics and Conduct of the Iowa
State Bar Association and the Client Security and Attorney Dis-
ciplinary Commission of the Iowa Supreme Court. Because of this
work, Mr. Gritzner has been recognized as an authority on legal
ethics in Iowa. He is often called upon to resolve ethical issues for
other lawyers, and serves as an expert witness on professional re-
sponsibility.

Both Judge Melloy and Jim Gritzner have had distinguished
legal careers and have shown tremendous dedication to public serv-
ice. They will be a huge asset to the Eighth Circuit and to the
Southern District of Iowa. I am confident that these men possess
the skills, integrity, commitment, intellect, and temperament that
we expect of all good judges. So it is with great respect and admira-
tion that I recommend both of these highly qualified individuals to
the Judiciary Committee for favorable consideration.

Thank you.

Senator CANTWELL. Thank you, Senator Grassley, and thank you
for that timely entrance and jumping right into that. We appreciate
it.

Senator Harkin is also joining us.

Senator Harkin, did you want to give comments on Judge Melloy
and Mr. Gritzner?
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PRESENTATION OF MICHAEL MELLOY, NOMINEE TO BE CIR-
CUIT JUDGE FOR THE EIGHTH CIRCUIT AND JAMES
GRITZNER, NOMINEE TO BE DISTRICT JUDGE FOR THE
SOUTHERN DISTRICT OF IOWA BY HON. TOM D. HARKIN, A
U.S. SENATOR FROM THE STATE OF IOWA

Senator HARKIN. Thank you, Madam Chairwoman, for holding
this hearing, and I am pleased to be here with my Iowa colleague
to introduce and give my support to Michael Melloy, who has been
nominated to serve on the Eighth Circuit Court of Appeals, and to
James Gritzner, nominated for the U.S. District Court for the
Southern District of Iowa.

Senator Grassley went through all of their long resumes. I will
not do that again, just to say that Michael Melloy has a long his-
tory in the law. He has a strong judicial background, serving as a
Federal Judge in Iowa’s Northern District since 1992, and before
that serving on the U.S. Bankruptcy Court, and also as a private
lawyer for 12 years in a law firm in Dubuque, Iowa, after grad-
uating from the University of Iowa Law School. As I supported Mi-
chael Melloy’s nomination in 1992 to the Federal bench, I support
his nomination to the Eighth Circuit today.

Jim Gritzner also has had extensive trial experience working in
private practice since graduating from Drake Law School in 1979.
Most recently, he has been an attorney with the law firm of
Nyemaster, Goode, Voigts, West, Hansell and O’Brien, in Des
Moines, since 1982.

In addition, from 1985 to 1990, Jim Gritzner served as counsel
to the Committee on Professional Ethics and Conduct of the Iowa
State Bar Association, and counsel to the Client Security and At-
torney Disciplinary Commission of the Iowa Supreme Court.

Again, I thank you, Madam Chair, for holding these hearings. I
recommend these two fine individuals, but, Madam Chair, I am
going to take 60 seconds. I don’t get up here before this committee
very often.

Something just happened in Iowa, and Judge Melloy was the
judge on this case. There was an editorial in the paper: “What sort
of country would put a man in Federal prison for 15 years for pos-
sessing a single .22 caliber bullet? Ours would.”

And it did, in one of the most bizarre applications of the Federal
Sentencing Guidelines. Here was a man, 38 years old. His former
girlfriend had claimed that he had stolen some stuff from her. The
police got a search warrant and went and searched his place and
found one .22 caliber bullet in his apartment.

Because he had a previous conviction for theft, not armed rob-
bery—he never had a gun, never had a gun—they put in the form
and it spit out and he got 15 years for possessing one .22 caliber
bullet. That came before Judge Melloy.

Well, Madam Chair, I voted for the Sentencing Guidelines. I was
wrong. I think it has turned into a nightmare. I think once again
we have got to give judges the right to judge or take the name
away from them, don’t call them judges any longer. If we are going
to have someone be a judge—these two gentlemen before you from
TIowa I can say have the experience and the ability to judge, but
because of the Sentencing Guidelines a lot of times their hands are
tied.
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Just think about that. Fifteen years. He possessed one .22 caliber
bullet and that is all.

Thank you very much, Madam Chair.

Senator CANTWELL. Thank you, Senator Harkin, for being here
and for your comments. I know that perhaps we will get into that
in some of the questions the committee is going to ask.

I know that we have such a distinguished group here, more than
we usually have at our hearings, so thank you for being here. I
don’t know if you have worked out with each other the order of
process here. I know that it would be somewhat cohesive to have
Mr. Leach go next, if possible, just to get the Iowa judges out of
the way. If my colleagues would agree to that, then we could pro-
ceed to the Louisiana nomination and then right on down the line,
if that is acceptable to people.

Given that, Congressman Leach, it is a pleasure to have you over
here in the Senate, if you would like to give comments on the two
nominees from Iowa.

PRESENTATION OF MICHAEL MELLOY, NOMINEE TO BE CIR-
CUIT JUDGE FOR THE EIGHTH CIRCUIT AND JAMES
GRITZNER, NOMINEE TO BE DISTRICT JUDGE FOR THE
SOUTHERN DISTRICT OF IOWA BY HON. JAMES A. LEACH, A
REPRESENTATIVE IN CONGRESS FROM THE STATE OF IOWA

Representative LEACH. Thank you, Madam Chair, and I apolo-
gize to my senior colleagues from this body. I will be very brief.

One, I want to express my great admiration for Senator Grassley
for taking such a heavy responsibility, in particular, for these
judgeships and having put forth two sterling individuals.

I also want to express my appreciation to Senator Harkin for his
endorsement of both of these judges, and we all know the Senate
process is it is helpful to have Senators from both parties sup-
portive, and that is the case.

With Judge Melloy, who is a constituent, you have an individual
who has the strong support of his community, the strong support
of his profession, and is a man that has embellished the Federal
court in two different instances, and I am sure will ennoble it fur-
ther with his elevation to a superior court.

With Judge Gritzner, you have an individual who is not a con-
stituent, but as a small State we know of reputations, and to bring
forth an individual with such a background in ethics and, I might
say, arts and culture, I think is very relevant to the judiciary. The
State of Iowa is exceptionally proud of both of these nominations.

I thank you, Madam Chair.

Senator CANTWELL. Thank you.

We will now go to Senator Breaux, from Louisiana, for his com-
ments.

PRESENTATION OF JAY ZAINEY, NOMINEE TO BE DISTRICT
JUDGE FOR THE EASTERN DISTRICT OF LOUISIANA BY HON.
JOHN B. BREAUX, A U.S. SENATOR FROM THE STATE OF LOU-
ISIANA

Senator BREAUX. Thank you, Madam Chair and members of the
committee, for allowing us to be on what must be the most exciting
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part of this program today to listen to us talk about our constitu-
ents, but I think it is very important.

The comment has been made that it is good when you have bi-
partisan support. Jay Zainey, who is nominated to be a Federal dis-
trict judge for Louisiana, has bipartisan support. We are Demo-
crats; he is a Republican. He has bi-gender support. Mary and I are
both pleased to be here.

I would just say all of these nominees have gone to the right
schools and made good grades and wrote good articles, but I
think—and I have said this many times before in representing can-
didates from Louisiana—particularly for the Federal district court,
you want people who know people because the district court is the
people’s court. They try cases. People come before them who are
lawyers and people who have been aggrieved and been charged,
and you have to understand people.

There is a role for philosophers and professors and teachers of
law, but particularly on the district court there is a role for people
who practice law. Jay Zainey is a single practitioner in New Orle-
ans who runs a general practice of civil and criminal and bank-
ruptcy and everything that you would expect. I mean, he has seen
it all. Those are the types of additional qualifications that I think
are unique and important to the Federal district court.

I would just point out one other thing. He has used his time both
as a member of the bar and in civic activities in some very impor-
tant ways that I just would share just for a moment.

He was president of the Louisiana State Bar Association and in-
augurated a community action committee, probably the first in the
Nation, where the bar association had a committee to help carry
out charitable projects, to say, look, we ought to give something
back. The State Bar Association, under his leadership, initiated
that community action committee.

Also, he established a special committee to devote to the task of
providing legal services for the disabled and, in fact, has been hon-
ored by the bar association and by the Legal Services Project Direc-
tor’s Award for his dedication to the provision of legal services to
disadvantaged Louisianians. He also served on the board of direc-
tors for the Advocacy Center for the Disabled and Elderly.

This is a person who is a totally committed citizen, in addition
to being a fine attorney and outstanding lawyer, with all the expe-
rience and education that I think will make him an outstanding
Federal district judge.

Thank you.

Senator CANTWELL. Thank you, Senator Breaux.

Senator Landrieu?

PRESENTATION OF JAY ZAINEY, NOMINEE TO BE DISTRICT
JUDGE FOR THE EASTERN DISTRICT OF LOUISIANA BY HON.
MARY L. LANDRIEU, A U.S. SENATOR FROM THE STATE OF
LOUISIANA

Senator LANDRIEU. Thank you, Madam Chair. Let me just join
my colleague, Senator Breaux, in giving my hearty congratulations
to Jay Zainey for being nominated, and to acknowledge his pres-
ence and the presence of his wife, Joy, and his daughter, Margaret,
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who is here with us, and to commend the President for nominating
such an outstanding lawyer.

We have got many fine lawyers in our State, as every Senator
could claim. But as Senator Breaux has mentioned, not only has
Jay distinguished himself through his academic career, but really
in a leadership position initiating things that never were before
and creating them.

Out of his own personal experience with a child he and his wife
have who is specially challenged, he took that personal experience
and turned it into something that has been of tremendous service
to thousands of families in Louisiana who are challenged by raising
a disabled child or having someone in their family that has those
special challenges. I think that is the kind of leadership we want
on the Federal bench.

The only thing I will say is particularly at this time in our his-
tory, our Federal bench serves as a powerful tool for the powerless.
It serves as a source of pride for all Americans, and at this par-
ticular time a beacon of hope for the world. I think Jay will bring
more than honor and judgment to that bench and he has my hearty
congratulations.

Senator CANTWELL. Well, I want to thank the two Senators from
Louisiana for showing up.

For all the nominees, the Senators who have come to speak on
your behalf have very busy schedules, and to come with such en-
thusiasm shows a great deal of interest in making sure that your
nominations go through smoothly. So thank you.

Well, let’s turn to Senator Campbell.

PRESENTATION OF ROBERT BLACKBURN, NOMINEE TO BE
DISTRICT JUDGE FOR THE DISTRICT OF COLORADO BY
HON. BEN NIGHTHORSE CAMPBELL, A U.S. SENATOR FROM
THE STATE OF COLORADO

Senator CAMPBELL. Thank you, Madam Chairman. I was inter-
ested in Senator Breaux’s comments about the type of people we
look for for the Federal district court, and I certainly agree with
him that we need people that have a good, strong law background,
but are also involved in the community and have common sense.
Certainly, our candidate from Colorado falls in that category. In
fact, he has even been known to ride a motorcycle or two.

Senator CANTWELL. Is that the common sense part? [Laughter.]

Senator CAMPBELL. Absolutely, absolutely.

It is certainly an honor and a pleasure to introduce to the com-
mittee today what I consider a tremendous legal mind from the
State of Colorado and an outstanding citizen from our State, Judge
Robert Blackburn, who is here with his family.

Judge Blackburn has been practicing law in Colorado now for
more than a quarter of a century and has handled all types of
cases. He has represented school districts, boards of county com-
missioners, departments of social services, banks, corporations,
public officials, and private citizens in all kinds of legal contexts.
I firmly believe that he is overwhelmingly qualified and definitely
is the right person for this job.

Over a year ago, Senator Allard and I set up a review panel
made up of a cross-section of people from the legal profession in
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Colorado to help us, you might say screen, to find out who we
should recommend to the President for this post. Judge Blackburn
came out very high, if not on top, of literally every person in that
panel’s recommendations.

For the past 12%2 years, Judge Blackburn has served as a dis-
trict judge for the 16th Judicial District in Colorado. He has a long
and proven record of working hard on behalf of our people.
Throughout his legal career, he has been tough but fair, and pre-
pared and engaged in his work, and I think that qualifies him as
a definite asset to the judicial system. Those qualities are impor-
tant characteristics that have undoubtedly served him well and
will, no doubt, do so in the future.

I know we have to bounce around from person to person. There
are a lot of eminently qualified people today, but I certainly am
looking forward to seeing him serve on the bench.

Thank you, Madam Chairman.

Senator CANTWELL. Senator Campbell, thank you for your re-
marks.

Senator Allard.

PRESENTATION OF ROBERT BLACKBURN, NOMINEE TO BE
DISTRICT JUDGE FOR THE DISTRICT OF COLORADO BY
HON. WAYNE ALLARD, A U.S. SENATOR FROM THE STATE OF
COLORADO

Senator ALLARD. Madam Chairman, thank you very much. I con-
sider it an honor and a privilege to come before you with my col-
league, Senator Ben Nighthorse Campbell, to introduce the Honor-
able Robert E. Blackburn, a person who I believe has considerable
integrity and true intellect.

Judge Blackburn has been nominated by President Bush for a
Federal judgeship in the United States District Court for the Dis-
trict of Colorado, and I urge the committee’s acceptance of his nom-
ination.

Madam Chairman, I have before me a letter here from the chief
judge of the district court talking about Judge Blackburn. He says,
“I know Judge Blackburn and I believe him to be well qualified.”

I just would want to also point out to the committee that the Dis-
trict of Colorado struggles to do the work of a demonstrated need
of 9 active judges with only 4 active judges. So I really appreciate
your moving forward with this confirmation because it is badly
needed in that particular district.

Judge Robert E. Blackburn knows the law and he knows Colo-
rado. He graduated from the University of Colorado School of Law
in 1974 and received his undergraduate degree from Western State
College. His roots go deep in Colorado. He was raised on a farm
in the proud community of Las Animas, Colorado. I feel that that
keeps one foot in the real world while he is serving on the bench.

He has practiced law as an attorney and judge for over two dec-
ades. He comes before the committee today from State district
court, a post he has held since 1988. Previously, Mr. Blackburn
served as a deputy district attorney, Bent County Attorney, and
then municipal judge and city attorney. In addition to that, he has
extensive experience as a business owner. I think that is an impor-
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tant talent that will serve him well with the multiple demands of
the Federal bench.

Judge Blackburn has the support of many people, as well, and
I would just reiterate what Senator Campbell said that we had a
committee of well-qualified, respected attorneys in Colorado help us
with the selection process and I think they did a very good job. As
a result of that, Judge Blackburn has the support of many people
in Colorado.

An editorial in the Denver Post, upon hearing of Judge
Blackburn’s nomination, proclaimed, “We are delighted by the
White House decision.” The column went on to praise the extensive
experience of the judge, as well as his solid knowledge of the law
and reputation for fairness.

The Denver Post also noted in their editorial of support that he
is widely respected by other judges and by lawyers who have ap-
peared before him. The Denver Post urged the Senate Judiciary
Committee to exercise all reasonable speed with the Blackburn
nomination, saying, and I quote, “The long overworked federal
court of Colorado needs qualified new judges, and it needs them
now.”

In summary, I think Judge Blackburn is a highly qualified can-
didate and, in the words of the Post, “eminently qualified.” A sub-
stantial majority of the American Bar Association Standing Com-
mittee on the Federal Judiciary found, as a result of an extensive
investigation, that the Honorable Robert E. Blackburn is well
qualified for appointment as Judge of the United States District
Court for the District of Colorado.

Thank you again. I urge the committee’s acceptance of Judge
Blackburn’s nomination.

Senator CANTWELL. Thank you. Senator Allard and Senator
Campbell, thank you very much for coming and giving your re-
marks on Judge Blackburn, from Colorado. We appreciate you
being here.

We are going to turn now to Senator Kyl for his comments on
Judge Cindy Jorgenson.

Senator KyL. Madam Chairman, why don’t I defer to Representa-
tive Norton, since I am going to be on the panel throughout the
afternoon.

Senator CANTWELL. We appreciate that.

Representative Norton, would you like to give comments on the
District of Columbia nominee, Richard Leon?

PRESENTATION OF RICHARD LEON, NOMINEE TO BE DIS-
TRICT JUDGE FOR THE DISTRICT OF COLUMBIA BY HON. EL-
EANOR HOLMES NORTON, A DELEGATE IN CONGRESS FROM
THE DISTRICT OF COLUMBIA

Representative NORTON. Well, the Senator is very generous and
I appreciate it.

Madam Chair, I appreciate the opportunity to come before you to
recommend Richard Leon for the District Court here in the District
of Columbia. As you are aware, the District does not have Senators,
but the President has agreed to consult with me, as he does with
members of this body, on nominees to our district court. I am grati-
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fied that he has kindly agreed to do that, and I am gratified that
the Chair of this committee has also agreed to do so.

My good colleague to my right, Mr. Leach, has authorized me to
say that he too knows Richard Leon and he thinks highly of him,
and wants me to say that he recommends him. So although there
are not a lot of Republicans in the District of Columbia, I can say
that Mr. Leon has bipartisan support as well. [Laughter.]

I am sure that my Republican constituents would be as happy as
I am with this nominee. I had the opportunity to interview him
and to look into his background. I consider Mr. Leon very well
qualified for the Federal bench.

He has had a classic career of good preparation for the Federal
bench: his work in the U.S. Attorney’s Office for the Southern Dis-
trict of New York; his work in the Criminal Division at the Depart-
ment of Justice, where he was recognized for his outstanding legal
work; his work as a Deputy Attorney General in the Department’s
Environment and Resources Division; and, of course, his work with
}I;Iouse investigations, where Mr. Leach got to see him and know

im.

Now, Mr. Leon has brought his career, civil and criminal litiga-
tion experience to private practice here in the District of Columbia,
where he is lead counsel in complex civil and criminal cases. In ad-
dition, he has been an adjunct professor of law at Georgetown Law
School, and has been active in the D.C. Bar Association.

There is no doubt in my mind that, by background and experi-
ence, Richard Leon is well qualified for the U.S. district court here
and I am pleased to recommend him highly to you.

Senator CANTWELL. Thank you, Representative Norton, for those
comments.

Again, I thank the panel for being here today and giving time out
of their schedule to speak positively about these nominees.

Senator Kyl, did you want to take an opportunity now?

PRESENTATION OF CINDY JORGENSON, NOMINEE TO BE DIS-
TRICT JUDGE FOR THE DISTRICT OF ARIZONA BY HON. JON
KYL, A U.S. SENATOR FROM THE STATE OF ARIZONA

Senator KYL. Thank you, Madam Chairman. Yes, now I can truly
say we will save the best until last. I can brag about my nominee
that way.

Cindy Jorgenson is a judge on the Pima County Superior Court
bench and is one of two nominees of the President. I hope the other
will soon be before the committee, as well, because they are in the
division of the district court that is the second busiest in terms of
criminal felony filings or caseload, the second busiest out of the 94
district courts or divisions in the entire United States. This is a
court that needs the help and, as a sitting judge, Cindy Jorgenson
will be able to hit the deck running, as it were.

She also is distinguished by the fact that she graduated from the
University of Arizona both in her undergraduate and her law
school career, exactly the same path that I followed, I might add,
quite a few years before Judge Jorgenson.

She is currently the presiding judge on the family law bench. She
served as a prosecutor in the Pima County Attorney’s office. She
supervised felony sex crimes and child abuse prosecutions. Until
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her appointment to the bench, she was employed by the Depart-
ment of Justice as an Assistant United States Attorney. She
worked in both the Criminal and the Civil Divisions there, so she
has both the civil and the criminal experience.

She was assigned to a variety of cases, including Native Amer-
ican and immigration matters, drug cases, civil medical mal-
practice, civil forfeiture, all the kinds of cases that would come be-
fore her as a sitting judge. She has also represented the United
States in several appellate cases before the Ninth Circuit Court of
Appeals.

Madam Chairman, to save time I won’t go through her profes-
sional activities and honors, except for a couple. Suffice it to say
they are numerous. She has served on a variety of different com-
missions. She received the governor’s recognition for work on jury
reform. She has been awarded the United States Department of
Justice Special Achievement Award in four different years, and has
received other commendations.

She is very well qualified. I am delighted that the President has
nominated her and I am confident the committee will find her
equally as qualified.

Senator CANTWELL. Thank you, Senator Kyl, for those comments.

We are going to move now to the nominees. We are about ready
to move to having Mr. Melloy be sworn in for his oath, but since
the chairman of the committee is here, Senator Leahy, I don’t know
if you wanted to take an opportunity to give comments on these
nominees or this hearing today.

Chairman LEAHY. Only this, Madam Chair: I wanted to thank
you and Senator Grassley and Senator Kyl for taking the time. In
constantly trying to move things as quickly as we do, it means that
we have hearings at times when normally we don’t. I don’t know
that we have ever had a hearing in the first week back, and the
reason that we are able to do it is the three of you are willing to
take the time to make it possible, but especially you, Senator Cant-
well.

I just wanted to come over and welcome the nominees. I know
you have all worked not only with the White House, but with the
Senators from your home States, and it is good to have you here.

That is all I have to say.

[The prepared statement of Senator Leahy follows:]

STATEMENT OF SENATOR PATRICK LEAHY, CHAIRMAN, SENATE JUDICIARY COMMITTEE

I thank Senator Cantwell for chairing this important hearing and also thank all
of the nominees and their Senators and Representatives for arranging to appear
today.

This is the second day of this session of Congress and we are proceeding with our
first confirmation hearing for judicial nominees. Last year I announced our first ju-
dicial nominations hearing within 10 minutes of the Senate reorganization last sum-
mer. We held that first hearing last session on the day after Committee Members
were assigned. In fact, in the last five months of last year we held 11 hearings in-
volving judicial nominees. That is more hearings involving judicial nominees than
were held in all of 1996, 1997, 1999 or 2000 and hearings at a more rapid pace than
in either 1995 or 1998. Unlike the preceding six and one-half years in which no
hearings were held in 30 months, since the Committee reorganized last summer, we
have held at least one hearing for judicial nominees every month. In fact, we held
two in July, two unprecedented hearings during last summer’s August recess, two
in December, and three in October.
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In the last five months of last year, the Committee considered and reported favor-
ably to the Senate 32 judicial nominations. We reported more judicial nominees
after the August recess than in any of the preceding six years and more than in
any similar period over the preceding six and one-half years. And last year was no
ordinary year for the country or the Senate. Nonetheless, the Committee worked
hard to make progress with judicial nominations, and I extend my thanks to all
Senators who helped in those efforts and assisted in the work that it takes to con-
sider the scores of nominations that we did in the last five months of last year.

One of the reasons that the Senate was able to confirm 28 judges in the last five
months of the last session was because they were strongly supported as consensus
nominees by people from across the political and legal spectrums. In the last five
months of last year, not only did the Senate confirm almost twice as many judges
as were confirmed in the first year of the George H.W. Bush Administration; we
confirmed more judges, including twice as many judges to the Courts of Appeals,
as in the first year of the Clinton Administration.

Our hard work led to some success. By the time the Committee was organized
and beginning its work last summer, the vacancies on the federal courts were peak-
ing at 111. The Committee has begun the process of lowering the vacancies on our
federal courts. Since I became Chairman, 25 additional vacancies have arisen.
Through our work in the last five months of last year we were able to outpace this
high level of attrition. By contrast, when Republicans took charge of the Senate in
January 1995 until the majority shifted in the summer of 2001, federal judicial va-
cancies rose from 65 to more than 100, an increase of almost 60 percent.

In spite of our short year, the need to focus our attention on responsible action
in the fight against international terrorism; the threats and dislocation of the an-
thrax attacks; the long overdue oversight of the FBI; the need to overcome a par-
tisan filibuster that prevented action on the measure that funds our nation’s foreign
policy initiatives and provides funds to help build the international coalition against
terrorism; and the partisan efforts to delay the organization and then the reorga-
nization of the Senate, we persevered and attended to the work of the Committee.

A good part of that work can be found in the 16 confirmation hearings in the last
five months of last year for Executive Branch nominees; the confirmations of 77 sen-
ior Executive branch officials including the Director of the FBI, the head of the
DEA, the Commissioner of INS, the Director of U.S. Marshals, the Associate Attor-
ney General, the Director of ONDCP, the Director of PTO, seven Assistants Attor-
ney General and 59 U.S. attorneys. I regret that the White House did not begin
sending U.S. marshal nominations until very late in the session, and that more U.S.
Attorneys and U.S. marshals were not available to be considered.

I recall soon after Judge Gregory’s confirmation last July that the White House
Counsel said in a public interview that he did not expect the Senate to confirm more
than five judges before the end of 2001. We reached that mark by September, when
the Senate confirmed Judge Prost, our third Court of Appeals confirmation in two
months. We went on to confirm more than five times the number predicted by the
White House Counsel in just five months.

One might have thought from the constant barrage of partisan criticism that 2001
resembled 1996, a year in which a Republican Senate majority confirmed only 17
judges, none of which were confirmed to the Courts of Appeals. The fact is that the
Senate can be proud of its achievements during the final months of 2001.

I had hoped that more Senators would recognize what we were able to accomplish
and consider our record in historical context. I have yet to hear any Republican con-
cede any shortcomings in the practices they employed over the previous six and one-
half years. Since that change in majority last summer, we have been exceeding the
pace and productivity that they had maintained. If their efforts were acceptable or
as praiseworthy as some would argue, I would expect them to acknowledge that our
efforts are also to be commended. If they did things they now regret, their admis-
sions would go far to helping establish a common basis of understanding and com-
parison. Taking that step would be a significant gesture, one that has not yet oc-
curred.

We know that our work has not been completed. There are still far too many judi-
cial vacancies that we must work together to fill. We begin this session with our
first Committee activity being a judicial nominations hearing, our twelfth since the
change in majority last summer. We will continue our work to keep the confirmation
numbers and the vacancy numbers both moving in the right directions.

At the end of 1999, Chief Justice Rehnquist was encouraged when only 34 judges
were confirmed all year and 35 were left pending. Similarly, at the end of 2000, the
Chief Justice commended the Senate for confirming 39 judges all year, a year in
which 41 judicial nominations were returned to the President without Senate action.
Last year, we were able to confirm 28 judges in only five months and the Committee
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reported four additional nominees to the Senate for final action from the 65 Court
olfl' Appeals and District Court nominations sent to the Senate during the course of
the year.

More than two-thirds of last year’s vacancies and this year’s continue to be on our
federal trial courts. The Administration has been slow to make nominations to the
vacancies on the federal trial courts. In the last five months of last year, the Senate
confirmed 22 of the 37 District Court nominees it received. That is a higher percent-
age of the President’s trial court nominees than the prior Republican majority had
allowed the Senate to confirm in the first session of either of the last two Con-
gresses with a Democrat President. Unfortunately, we ended last year without a
nominee for 55 of the current 69 District Court vacancies; i.e., almost 80 percent
of the current trial court vacancies had no nominations for the Senate to consider.
The White House nominated only one District Court nominee in the last two months
of last year.

This session we have received nominations for two dozen of the four and one-half
dozen District Court vacancies that were without a nominee. That is a start. Unfor-
tunately, last year the White House also acted unilaterally to change the practice
of nine Republican and Democratic Presidents to allow the ABA to begin its peer
reviews during the selection process. Those professional peer reviews for judicial
nominees cannot even begin now until after the nomination and may take several
months to complete. The ABA peer reviews on the nominations being made this
week, for example, are not likely to become available until late March or April. If
the nominees have the support of their home State Senators, and after the Com-
mittee has received ABA peer reviews, these nominees will then be eligible to be
included in Committee hearings, but not until sometime this spring. And even then,
over two dozen of the current federal trial court vacancies, 31, almost half of all cur-
rent federal trail court vacancies, will still be without eligible nominees.

To make real progress will take the cooperation of the White House. The most
progress filling judicial vacancies can be made most quickly if the White House
would begin working with home State Senators to identify fair-minded, non-ideo-
logue, consensus nominees. One of the reasons that the Senate was able to confirm
28 judges in the last five months of the last session was because they were strongly
supported as consensus nominees by people from across the political and legal spec-
trums. In the last five months of last year, not only did the Senate confirm almost
twice as many judges as were confirmed in the first year of the first George H.W.
Bush Administration and more judges, including twice as many judges to the Court
of Appeals as in the first year of the Clinton Administration, but the Committee
held more hearing for more nominees and favorably reported more nominees after
the August recess than in any of the preceding six years of Republican control.

I will continue my effort to work with all Senators to schedule nominations for
hearings considering a number of actors, including the consensus of support for the
nominee, the needs of the court to which the person is nominated, the interests of
the home state Senators, and the work load and legislative schedule of the Com-
mittee. We have a number of persisting vacancies that should have been filled by
qualified candidates nominated from 1995 through 2000. Over the six and one-half
years that preceded the Democratic Senate majority, a total of only 46 judges were
confirmed to fill vacancies on the Courts of Appeals, an average of approximately
seven a year. This has resulted in multiple vacancies in a number of Circuits. There
are many problems that have grown and even festered over time and they cannot
all be remedied immediately. In the last five months of last year, the Senate pro-
ceeded to confirm six Court of Appeals judges. Indeed, last year the Senate con-
firmed the first new member of the 5th Circuit in seven years, the first new judge
to the 4th Circuit in three years, and the first new judge to the 10th Circuit in six
years.

I again urge the White House to redouble its efforts to work with home state Sen-
ators from both parties, Democratic Senators as well as Republican Senators. I urge
the White House, as I have for years, to work with home State Senators of both
parties to identify, select and nominate strong, consensus, fair nominees for these
important vacancies. Today we demonstrate, again, that consensus nominees with
widespread and bipartisan support are more easily and more quickly considered by
the Committee.

As some indication of the bipartisan manner win which we proceeded last year,
I note that the Senate confirmed 11 nominees from States with two Republican Sen-
ators, nine from States with a Democratic Senator and a Republican Senator, five
from States with two Democratic Senators, and three for courts in the District of
Columbia which is without Senate representation. That is a decidedly bipartisan
record. Today’s group of nominees reflects that bipartisanship as well. Two are from
States with two Republican Senators, two are from a State with a Democratic Sen-



15

ator and a Republican Senator, one is from a State with two Democratic Senators,
and one is for a vacancy in the District of Columbia.

Last year, the Senate acted promptly to confirm all of the judges in an average
of fewer than 60 days from the time we received a peer review from the ABA. This
stands in sharp contrast to recent years in which the average time for consideration
had risen to historic levels, about 200 days from nomination to confirmation and
mm(rie than a year on average for the few lucky Court of Appeals judges to be consid-
ered.

We have also completed work on a number of judicial nominations in a more open
manner than ever before. For the first time, this Committee is making public the
“blue slips” sent to home State Senators. Until my chairmanship, these matters
were treated as confidential materials and restricted from public view. We have
moved nominees with less time from hearings to the Committee’s business meeting
agenda, and then out to the floor, where nominees have received timely roll call
votes and confirmations. Over the preceding six and one-half years, at least eight
judicial nominees who completed a confirmation hearing were never considered by
the Committee and simply left without action. Additionally, the past practices of ex-
tended unexplained anonymous holds on nominees after a hearing were not as evi-
dent in the last five months of last year as they were in the past.

Throughout last year, in particular, in the wake of the terrorist attacks on Sep-
tember 11, some of us have been seeking to join together in a bipartisan effort in
the best interests of the country. For those on the Committee who helped in those
efforts and assisted in the hard work of reviewing and considering the scores of
nominations the Committee reported in the last five months of last year, I commend
them. As we demonstrated last year and again today at this hearing, we are moving
ahead to fill judicial vacancies and consider nominees with strong bipartisan sup-
port.

Senator KyL. Madam Chairman.

Senator CANTWELL. Yes, Senator Kyl.

Senator KyL. While the chairman is still here, I thank him, as
well, for helping to fill the vacancies on this very busy court. Sen-
ator Leahy, I mentioned just before your arrival, the second busiest
in the country.

Also, I had forgotten to mention that Senator McCain, from Ari-
zona, is also very supportive of Judge Jorgenson’s nomination and
regretted that he couldn’t be here at the hearing, but wanted me
to be sure and make that point for the record.

Chairman LEAHY. Thank you.

Of course, Senator Grassley has talked to me about this agenda
on numerous occasions before now and I was delighted we were
able to—I wish we could have worked out his nominees before we
recessed, but I am glad we are able to do it now.

Senator GRASSLEY. Madam Chairman?

Senator CANTWELL. Yes, Senator Grassley?

Senator GRASSLEY. Two things. I would like unanimous consent
to put a statement on these judges in from Senator Hatch.

Senator CANTWELL. Without objection.

[The prepared statement of Senator Hatch follows:]

STATEMENT OF SENATOR ORRIN G. HATCH, RANKING REPUBLICAN MEMBER

I am pleased that we are considering today the nominations of six exceedingly
well qualified candidates for the federal bench. The convention of this hearing on
the first full day of the new congressional session is a step in the right direction.
Moreover, our consideration of six judges at this hearing represents the most judges
we have considered at a single confirmation hearing during this Congress, which is
another positive step.

I sincerely hope that we maintain this pace at future hearings, because we have
plenty of work to do. There are 101 vacancies in the federal judiciary, a vacancy
rate of nearly 12%. Yesterday, the White House submitted 24 new nominations to
the Senate for confirmation. Since we have 38 nominees still pending from last ses-
sion, we now have a total of 62 nominees awaiting action from the Senate.
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In 1994, the second year of President Clinton’s first term, the Senate confirmed
100 judicial nominees. I am confident that Republicans and Democrats can work to-
gether to achieve, or even hopefully exceed, this number in 2002, particularly the
many circuit court nominees that are pending to fill emergency vacancies in appel-
late courts around the country. To do this, however, we must keep up the pace of
hearings and confirmation votes so that we do not fall further behind in filling the
vacancies that plague our federal judiciary. I look forward to working with my
Democratic colleagues to accomplish this goal.

As I stated earlier, today’s hearing is a step in the right direction. We have the
privilege of considering six outstanding lawyers to be federal judges. Our only cir-
cuit nominee on the agenda is Michael Melloy, who has been nominated to be a
judge on the U.S. Court of Appeals for the Eighth Circuit. Judge Melloy has already
sat by designation on the Eighth Circuit in his present capacity as a federal district
court judge in Iowa, so he comes to this hearing with more than a passing famili-
arity of what his future role will require.

Robert Blackburn has been nominated to be a District Court Judge for the Dis-
trict of Colorado, and he will bring a great deal of legal experience to the Federal
bench. Judge Blackburn has practiced law for 13 years in private practice, served
as a Deputy District Attorney for 6 years, as a County Attorney for 8 years, as a
Municipal Judge for 3 years, and as a state court judge since 1988.

Our next nominee is James Gritzner, who has been nominated to the District
Court for the Southern District of Iowa. Although Mr. Gritzner began his legal ca-
reer in a general litigation practice, it really exploded—so to speak—when he began
specializing in cases concerning catastrophic fires and explosions. From his office in
Des Moines, he has handled such cases in 23 states and, in the process, developed
a national reputation. He is also known as an expert in legal ethics, having pros-
ecuted over 100 attorney disciplinary cases before the Grievance Commission of the
Iowa Supreme Court.

Next, Cindy Jorgenson is the nominee for the District of Arizona. Judge
Jorgenson’s legal experience includes serving as a deputy county attorney, an As-
sistant U.S. Attorney, and as a Superior Court Judge—all in the State of Arizona.
She supervised the felony sex crimes and child abuse prosecution unit in Pima
County for several years. Then, as an Assistant U.S. Attorney handled both criminal
and civil cases. Since 1996, Judge Jorgenson has served with great distinction on
the state trial court bench in Tucson, Arizona.

Richard Leon has been nominated to be a district judge in the District of Colum-
bia. Mr. Leon has had a remarkable career that has spanned both public service
and private practice. He has served as a judicial law clerk, as counsel to U.S. House
committees and task forces, and as a Deputy Assistant Attorney General at the U.S.
Department of Justice. Despite the present demands of his private practice, he
teaches a class on congressional investigations right up the street at Georgetown
University Law Center.

Jay Zainey is today’s nominee for the district court in the Eastern District of Lou-
isiana. Mr. Zainey has maintained a successful private practice and has garnered
the respect of his colleagues, as reflected in his election as President of the Lou-
isiana State Bar Association. One remarkable achievement during his tenure as
president was the creation of the first state bar committee in the nation to provide
legal referral services for the disabled.

I welcome each of our nominees to the Committee this afternoon, and commend
the President on his choices for the federal judiciary. I look forward to working with
my Democratic colleagues to ensure your swift confirmation.

Senator GRASSLEY. And then could I also thank Senator Leahy,
just so people know that when a Senator says they are going to do
something, they do it. Senator Leahy told me before the holidays
that the first hearing we had in the new year, Jim Gritzner and
Judge Melloy would be on the agenda. I thank you very much for
delivering.

Thank you very much.

Chairman LEAHY. We tried to do it within 24 hours of coming in.
We almost made that 24 hours. I think it was like 26 hours of com-
ing into session.

Senator GRASSLEY. Thank you.

Senator CANTWELL. Well, I am sure Mr. Melloy would, even at
26 hours, like to come forward now.
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Before you sit down, if you could raise your right hand, do you
swear that the testimony you are about to give before the com-
mittee will be the truth, the whole truth and nothing but the truth,
so help you God?

Judge MELLOY. I do.

Senator CANTWELL. Thank you. Welcome to the committee, Mr.
Melloy.

STATEMENT OF MICHAEL MELLOY, OF IOWA, NOMINEE TO BE
CIRCUIT JUDGE FOR THE EIGHTH CIRCUIT

Judge MELLOY. Thank you, Senator.

Senator CANTWELL. If you would like to introduce your family
that is here, this is an appropriate time.

Judge MELLOY. I would, and I would like to first thank you, Sen-
ator Cantwell, for taking the time to chair this hearing and Sen-
ator Leahy for scheduling the hearing.

I have with me my wife, Jane Anne, and my daughter, Bridget.
Our two oldest daughters—dJennifer, who is working in Paris at
this time, could not come, and my second daughter, Kate, just
started a new job last week and didn’t think she could ask for time
off the first week of her employment, and so she couldn’t make it
either. I also have my sister, Colleen George, here, and her hus-
band, David, and their two daughters, Anne and Sarah.

I also have a lot of friends here, and I am not sure who all is
back there, but I just want to recognize Dan McDermott, who has
been a good friend. I know others who have come in. Members of
the Administrative Office of the U.S. Courts who I have worked
with are here. Frank Sabak, Ralph Avery, Bill Rule, Kevin Galla-
gher, Mark Evans are all here, and I very much appreciate their
attendance and their support.

Serg)ator CANTWELL. If you would like to make an opening state-
ment?

Judge MELLOY. I don’t have any opening statement other than
to again extend my appreciation for the opportunity to appear be-
fore you.

[The biographical information of Judge Melloy follows:]
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UNITED STATES SENATE
Committee on the Judiciary

QUESTIONNAIRE FOR JUDICIAL NOMINEES
Full name (include any former names used.)
Michael Joseph Melloy

Address: {(List current place of residence and office
addresses) .

Office: P.0. Box 74410
304 Federal Building and Courthouse
Cedar Rapids, Iowa 52407

Residence: Cedar Rapids, Iowa
Date and place of birth.

January 15, 1948
Dubugue, Iowa

Marital Status (include maiden name of wife, or husband's
name). {(List spouse's occupation, employer’s name and
business addresses).

Married to Jane Anne Knapp Melloy. She is employed as
a school counselor at Erskine School, 600 36%" St.
§.E., Cedar Rapids, Iowa. Her employer is the Cedar
Rapids Community Scheool District, 346 2™ Avenue S.W.,
Cedar Rapids, Iowa 52404.

Education: List each college and law school you have
attended, including dates of attendance, degrees received,
and dates degreess were granted.

Loras College, Dubuque, Iowa. September, 1966 - June,
1970. Received a B.A. Degree, Magna Cum Laude, June,
1970.

University of Iowa College of Law, Iowa City, Iowa.
June, 1972 - August, 18%74. Received a J.D. Degree
with high distinction in August, 1974.

Emplovment Record: List (by year) all business or
professional corporations, companies, firms, or other
enterprises, partnerships, institutions and organizations,
nonprofit or otherwise, including firms, with which you
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were connected as an officer, director, partner,
proprietor, or employee since graduation from college.

Upon graduation from college, I entered the United
States Army. I served in the U.S. Army from June,
1970, until January, 1972. After discharge from the
Army, I worked for Eagle Focd Stores for a few months
in 1972. I left that employment when I started law
school in June, 1972.

During law gchool, I clerked for the Jo Daviess
County, Illinois, State Attorney's office during the
summer of 1973.

Upon graduation from law school in August, 1974, I
jeoined the firm of O'Connor, Thomas, Wright, Hammer,
Bertsch & Norby, Dubuque, Iowa. I became a partner in
that firm and later a shareholder when the f£irm
_incorporated under the name of O'Connor & Thomas, P.C.
I remained with that firm until my appointment as
United States Bankruptcy Judge. I was associated with
my former firm from August, 1974, to January, 1986.

I taught one night school class at Loras College,
Dubuque, Iowa, during the 1979-1980 school year. I
taught Principles of Economics.

In January 1986, I was appointed United States
Bankruptey Judge for the Northern District of Iowa.

August 1992, to date, United States District Court
Judge for the Northern District of Iowa.

7. Military Service: Have you had any military service? If so,
give particulars, including the dates, branch of service,
rank or rate, serial number and type of discharge received.

June 1%, 1970-January &, 1872. U.S. Army. Specialist
Sth Class. Serial No. 485601382. I was discharged
from active duty on January 6, 1972. I was placed in
the inactive reserve until June 14, 1976. I completed
my inactive reserve obligation without being recalled
to active duty and received an hororable discharge.

8. Honore and Awarde: List any scholarships, fellowships,
honorary degrees, and honorary society memberships that you
believe would be of interest to the Committee.
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I graduated from college Magna Cum Laude, and was
named the outstanding economics student in my
graduating class. I graduated from law school with
high distinction.

Bar Associationg: List all bar associations, legal or
judicial related committees or conferences of which you are
or have been a member and give the titles and dates of any
offices which you have held in such groups.

I currently am or have been a member of the following
baxr associations and professional organizations:
American Bar Association, Iowa State Bar Association,
Illinois State Bar Association, Dubugue County Bar
Association, Linn County Bar Association, Commercial
Law League of America, Dean Mason L. Ladd Inn of
Court, National Conference of Bankruptcy Judges, and
Federal Judges Association.

As a Judge, I have twice served on the Eighth Circuit
Judicial Council. I was elected by my fellow
bankruptcy judges of the Eighth Circuit to be the
bankruptcy judge representative on the Eighth Circuit
Judicial Council. Subseguent to my appointment as
United States District Court Judge, I became the Iowa
district judge representative on the Judicial Council.
I served on the bankruptcy and district judge
subcommittees of the Judicial Council.

I currently chair the Bankruptcy Administration
Committee of the Judicial Conference of the United
States. I became a member of the Bankruptcy
Administration Committee on November 1, 1957, I
became chair of the Committee on November 1, 2000.

I was a member of the Gender Fairness Task Force of
the Eighth Circuit. I did not hold an office on that
Committee.

I am currently a member of the Eighth Circuit Pattern
Jury Instruction Committee.

As a Judge, I have served as an ex-officic member of
various committees of the Iowa State Bar Association.
As a bankruptcy judge, I was a council member of the
Bankruptcy and Commercial Law Section of the Iowa
State Bar Association. I was also an ex-cofficio
member of the Title Standards Committee. I am
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currently an ex-officio member of the Federal Practice
Committee of the Iowa State Bar Association.

Other Membersbigs:’List all organizations to which you
belong that are active in lebbying befors public bodies.
Pleage list all other organizaticns to which you belong.

I do not belong to any organizations that are active
in lobbying efforts other than the lobbying that may
be done by the professional organizations listed in
answer to question number 9. As Chair of the
Bankruptcy Administration Committee, I have testified
in front of Congress in support of the Judicial
Conference position seeking authorization for
additional bankruptcy judgeships.

I belong to the Cedar Rapids Downtown Rotary Club.

11. Court Admisgion: List all courts in which you have been

12.

admitted to practice, with dates of admission and lapses if
any such memberships lapsed. Please explain the reason for
any lapse in membership. Give the same information for
administrative bodies which require special admission to
practice.

Court: Date

State of Iowa; 1974
U.S8. District Court for the

Northern District of Iowa; 1976
U.S. District Court for the

Southern District of Iowa; 1976

State of Illinois; 1875

U.S District Court for the
Northern District of Illincis
(also admitted to Northern
District of Illinois trial barj. 1983

Upon taking office as U.S. Bankruptcy Judge for the
Northern District of Iowa, I voluntarily placed my
Illinois license on inactive status. I remain
licensed to practice law in the State of Iowa.

Published Writings: List the titles, publishers, and dates
of books, articles, reports, or other published material you
have written or edited. Please supply one copy of all
published material not readily available to the Committee.
Also, please supply a copy of all speeches by you on issues
involving constitutional law or legal policy. If there were

4



14.

22

press reports about the speech, and they are readily
available to you, please supply them.

I have given no speeches on constitutional law

or legal policy. All of my presentaticns have been
to legal groups, mainly dealing with court
administration and trial practice. I have attached a
copy of an ocutline I have used in connection with
presentations I have made to new bankruptcy judges on
the topic of conducting jury trials. I am alse
attaching copies of the report of the Gender Fairness
Task Force that I served on. I am forwarding one copy
of the manuals on model civil and criminal jury
instructions that were published by the 8 Circuit
Pattern Jury Instruction Committee that I serve on.

Health: What is the present state of your health? List the
date of your last physical examination.

'Very Good. May 2001.

Judicial office: State {chronologically} any judicial
offices you have held, whether such position was elected or
appointed, and a description of the jurisdiction of each
such court.

I was appointed United States Bankruptcy Judge by the
United States Court of Appeals for the Eighth Circuit.
I held the position from January 30, 1986, to August
18, 1992.

The bankruptcy court is considered a unit of the U.S.
District Court for the Northern District of Iowa. It
has jurisdiction over all matters arising undexr or
related to any bankruptcy case filed in the Northern
District of Iowa. Jurisdiction of the bankruptcy
court is conferred pursuant to 28 U.S.C. § 1334 and 28
U.5.C. 8 157.

On August 18, 1992, I became a United States District
Court Judges., I was appointed by President George
Rush,and confirmed by the United States Senate. The
United States District Court is a court of general
jurisdiction. It handles all civil and criminal
matters arising under or related to laws of the United
States.
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15. (Citations: If you are or have been a judge, provide: (1}
citations for the ten most significant opinions you have

written;
1.

2.

3.

ut

8.
L 9.

10,

{2) a short

Briehl v. General Motors Corp., 172 F.3d 623(8%
Cir. 1999).

Campos v. Ticketmaster Corp., 140 F.3d 1165 (8%
Cir. 1998).

Hardin v. Hussmann Corp., 45 F.3d 262 (8% Cir.
1995) .

Cunningham v. PFL Life Ins. Co., 42 F. Supp. 24
872 (N.D. Iowa 1899).

U.S. v. Smith, 964 F. Supp. 285 {N.D. Iowa 1997).

U.S. v. Mercy Health Serviges, 902 F. Supp. 958
(N.D. Iowa 1995).

U.5. v. McDermoft, 822 P. Supp. 582 (N.D. Iowa
1993 .

Islami v. Covenant Medical Center, Inc., 822 F.

Supp. 1361 (N.D. Iowa 1992).

In re Iowa Trust, 135 B.R. 615 (Bankr. N.D. Iowa

1992) .
In re Waters, 90 B.R. 946 (Bankr. N.D. Iowa

1988).

summary of and citations for all appellate

opinions where your decisions were reversed or where your
judgment was affirmed with significant criticism of your
substantive or procedural rulings;

1.

United States v. Wells, 519 U.S. 482, 117 8. Ct.
921 {1997). Sitting by Designation with the
Eighth Circuit, I wrote a decision applying
existing Eighth Circuit precedent to the issue of
whether materiality of a false statement was an
element of the of knowingly making a false
statement to a federally insured bank 18 U.S.C. §
1014. That precedent was ultimately overruled by
the United States Supreme Court in this case.
United States v, Kroeger, 229 F.3d 700 (8% Cir.
2000} . This was a sentencing guideline dispute.
The issue on appeal was not raised by the U.S.
Probation Office or any party at the trial level,
The government conceded on appeal that there had
been an improper application of the
environmental-harm enhancement.

United States v. Brooks, 215 F.3d 842 (8% cCir.
2000)., I was reversed on a finding that the
government conduct in this case constituted
entrapment as a matter of law.
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United States v. Imgrund, 208 F.3d 1070 (8" Cir.
2000). This is a sentencing guideline case.
Between the date of sentencing and the issuance
of the Imgrund decision, the Eighth Circuit
issued a decision which became controlling
precedent in the Imgrund case.

United States v, Hendricks, 171 F.3d 1184 (8%
Cir. 1999). This case dealt with the issue of
the proper term of supervised release to be
applied in connection with a case in which the
defendant qualified for the safety valve.

United States v. Weaver, 161 F.3d 528 (8™ Cir.
1998). This case inveolved a typographical exror
in the presentence investigative report which
required a remand for sentencing.

United States v. Madrid, 152 F.3d 1034 (8% Cir.
1998). This case dealt with a search and seizure
issue. The Eighth Circuit remanded for a new
trial,

Thorson v. Gemini, Inc., 123 F.3d 1140 (8% Cir.
1997). This case dealt with a new federal
regulation which was promulgated after the
issuance of my decision at the trial level. This
was not a reversal as much as a remand for
application of the new Department of Labor

regulation.
United States v, Hogan, 121 F.3d 370 (8™ Cir.
1997). This case dealt with application of the

federal sentencing guidelines for the adjustment
dealing with vulnerable victims.

Moschetti v. Chicago, Central & Pacific Rajlroad
Company, 119 F.3d 707 (8% Cir. 1997). This case
represented a reversal of a grant of summary
judgment I gave in an employment discrimination
case.

Estate of Gavin v. United States, 113 F.3d 802
(8™ Cir. 1997). This was a partial affirmance
and partial reversal dealing with special use
valuation of farm real estate and income with
respect to a decedent.

United States v. Kalb, 105 F.3d 426 (8 Cir.
1997). This is a sentencing guideline case
dealing with the application of a decision by the
United States Supreme Court which was issued
between the date of sentencing and the Righth
Circuit decision in the Xalb case. This case was
remanded for reconsideration of my departure
decision in light of a recently decided United
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17.

-18.

19.
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States Supreme Court case.

Upnited States v. Thomas, 93 F.3d 475 (8™ Cir.
1996). I was affirmed on all issues in this
case, except for a firearms conviction under 18
U.S.C. § 924{c}. The United States Supreme Court
decision in United States v. Bailey had changed
the controlling Eighth Circuit precedent on the
igsue of use of firearms in connection with a
drug trafficking offense. In light of the Bailey
decision, this case was reversed and remanded
solely on the firearms issue,

United States v. Fountain, 83 F.3d 946 (8% Cir,
1996} . This case dealt with a change to the
federal sentencing guidelines. I applied the
guidelines as written. The Court of Appeals
decided that the guideline amendment conflicted
with the statute and ordered the defendant
resentenced.

Kornblum v. St. Louis County, Missouri, 72 F.3d
661 (8% Cir. 199%) (en banc). I wrote this
decision while sitting by designation with the
Eighth Circuit Court of Appeals. Rehearing en
banc was granted. On a 7-5 vote, the court, en
banc, determined that there was a due process
violation of the homeowner’s property rights.
United States v. Lazaro-Guadarrama, 71 F.34 1419
(8% Cir. 1$95). This case dealt with
application of the sentencing guidelines as they
affect illegal immigrants.

Montgomery v. Chater, 69 F.23d 273 {8™ (Cir.
1995). This case was remanded for further
proceedings dealing with a vocational expert’s
testimony in a Social Security case.

United Btates v. TIC Investment Corp., 58 F.34
1082 (8% Cir. 1995). This case dealt with the
liability of a parent corporation under the
Comprehensive Environmental Response,
Compensation, and Liability Act of 1980. The
bulk of the decision was affirmed. However,
there was a partial reversal.

United States v. Jackgson, et al., 67 F.3d 1359
(8%" Cir. 1995}, The judgment as to both
defendants in this case was affirmed. The
sentence was affirmed as to one defendant but the
case was remanded on a guideline sentencing issue
as to the second defendant.

United States v. Douglas, 64 F.3d 450 (8™ Cir.
1995). The case was remanded for resentencing
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25,

26.

27.

28.

29.
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as a result of a change in the federal sentencing

guidelines.
United States v. Cabbell, et al., 35 F.3d 1255
(8%% Cir. 1994). The verdicts as a result of the

jury trials in this case were affirmed. The
sentence of one defendant was remanded for
consideration of a guideline sentencing issue.
United States v, McDermott, et al., 2% F.3d 404
(8% Cir. 1994). The convictions and sentences
in this case were affirmed except for the
conviction on one misdemeanor violation. The
vacating of the misdemeanocr cenviction had no
impact upon the sentence as to either defendant.
United States v, West, 28 F.3d 748 (8™ Cir.
1994). The decision granting the defendant a new
trial was reversed. ’

United States v. Brewer, 23 F.3d 1317 (8™ Cir.
1994). This case was reversed and remanded on a
sentencing guideline isgsue.

In re Windsor on the River Associates, Ltd, v.
Balcor Real Estate Finance, Inc,, 7 F.3d 127 (8%
Cir. 1993). This is a bankruptcy case I decided
after going on the district berch. The court
reversed my order confirming the debtor’s Chapter
11 plan.

In re Hanna, 872 F.2d 829 (8% Cir. 1983). My
decision as a bankruptcy judge was affirmed by
the district court but reversed by the circuit
court. The issue in this case dealt with the
accrual of interest and penalty on
nondischargeable federal income tax liabilities.
In re Easton, 883 F.2d 630 (8% Cir. 1989). The
district court affirmed my decision as a
bankruptcy judge. However, the Eighth Circuit,
in a 2-1 decision, found that the debtors did not
meet the definition of family farmers for
purposes of filing under Chapter 12 of the
Bankruptcy Code.

A, Frank Baron, Trustee, plaintiff-appellant v.
Moorman Mfg. Co., et al. appellee, 105 B.R. 500
(N.D., Iowa 1988}. My decision as a bankruptcy
judge was reversed by the district court. This
case involves the igsue of whether the debtor’s
pensien plan is considered property of the
egtate.

Mutual of Omaha Insurance Co., plaintiff -
appellant v. A, Frank Baron - appellee,

C 88-4155 (N.D. Iowa Sept. 28, 198%}. My
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decision as a bankruptcy judge was reversed by
the district court in an unpublished decision.
This was another pension case where the district
court affirmed that portion of my decigion which
found that the pension plan in guestion was
property of the estate, but reversed that portion
of my order which required the pension plan
administrator to turn over the pension fund to
the bankruptcy trustee.

In re Edward W. McAtee, 115 B.R. 180 (N.D. Iowa
1990). My decision as a bankruptcy judge was
reversed by the district court. This case
involved interpretation of a provision of the
Internal Revenue Ccde dealing with the debtor's
treatment of certain individuals as independent
contractors vis-a-vis employeess for withholding
tax purposes.

In re Weis, C90-2033 (N.D. Iowa Dec. 4, 1990}).
My decision as a bankruptcy judge was reversed
in an unpublished decision by the district court.
Thig case involved interpretation of a bankruptey
rule concerning timeliness of an objection to
exemptions.

Wm. Dennis Currell, plaintiff v. Frank Tavior,
et al,.~ defendants, C 90-169 (N.D. Iowa Apr. 1,
1991). My decision as a bankruptcy judge was
reversed by the district court and remanded in
connection with a pension case. The case was
appealed to the Eighth Circuit Court of Appeals
which dismissed the appeal as not resulting from
a final judgment. The case was eventually
settled. In this case I had found that the
pension plan in question was a spendthrift trust
and, therefore, not property of the estate.

and {3} citations for significant opinions on federal or state
constitutional issues, together with the citation to appellate
court rulings on such opinions.

i.

U.S. v. Smith, 964 F. Supp. 286 (N.D. Iowa 1937).
I had one of the first cases in the country
dealing with the newly enacted statute which
prohibited a person convicted of a misdemeanor
crime of domestic violence from possessing a
firearm. The statute was challenged on a number
of constitutional grounds. This case dealt with
those constitutional issues. My decision was
affirmed by the Eighth Circuit at 171 F.3d
671{1999) .
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U.8. v. McDermott, 822 F. Supp. 582 (N.D. Iowa
1993). This case dealt with the challenge
against a prosecution for a “eross burning” under
the civil rights statute. The case dealt with
the First Amendment challenges to that
prosecution. My ruling on the constitutional
igsue was affirmed by the Eighth Circuit at 39
F.3d 404 (1994).

In re Punke, 68 B.R. 236 (Bankr. N.D. Icwa 1987).
In this case I discussed the constitutionality
of a change to the TIowa exemption statute.

Public Office: State (chronologically) any public offices
you have held, other than judicial offices, including the
terms of service and whether such positions were elected or

appointed.

State (chrenologically) any unsuccessful

candidacies for elective public cffice.

The only public offices I have ever held are wy
current position as United States District Court Judge
and my former position as United States Bankruptcy
Judge .

Legal Career:

.

Describe chronolegically your law practice and

experience after graduation from law school

including:

1. whether you served as clerk to a judge, and
if so, the name of the judge, the court,
and the dates of the period you were a
clerk;

1 did not serve as clerk to a judge.

2. whether you practiced alone, and if so, the
addresses and dates;

I have not practiced alone.
3. the dates, names and addresses of law firms
or offices, companies or governmental
agencies with which you have been connected,

and the nature of your connection with each;

Upon graduation frem law school, I

11
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joined the firm of 0'Connor, Thomas,
Wright, Hammer, Bertsch & Norby,
Dubugue, Iowa, &s an associate. I
became a partner in that firm in 1880
and later a shareholder when the firm
incorporated under the name of O'Connor
& Thomas, P.C., in 1984. I remained
with that firm until my appointment as
United States Bankruptey Judge. My
former law firm is located at 200
CyCare Plaza, Dubuque, Iowa 52001. I
was employed at the O'Connor & Thomas
firm from August, 1974, until January,
19845,

I served as a United States Bankruptcy
Judge from January 1986, to August
1982. I have been a United States
District Court Judge from August 1992,
to date.

b. 1. What has been the general character of your
law practice, dividing it into periods with dates
if its character has changed over the years?

I had a general law practice. I had
experience in the areas of litigation,
real estate, administrative law,
commercial law, bankruptcy, domestic
relations, and some limited tax work.

In the early years of my practice, much
of my time was spent as an associlate
working with senior membars of the firm
in the litigation area. My former firm
did a significant amount of civil
litigation, particularly insurance
defense work. I had the opportunity to
participate in the preparation of a
number of cases, several of which went
to trial. In most of those trials I
"second-chaired" the case, however, as
my experience progressed, I was able to
take some cases to jury trial on my
own.

As my practice develcped, I broadened
into a number of different areas, still

12
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continuing to do a significant amount
of litigation. I handled some
significant plaintiff cases which
resulted in settlements., I also had
experience in the "quasi-litigation®
area of administrative law. These
matters included contested proceedings
before the Iowa Department of Revenue
and Iowa Department cf Job Sexvice.

I also kegan to develop a broader
practice in the non-litigation field.

I developed a significant practice with
non-profit corporations such as
religious orders, schools, churches,
colleges, and church related
aducational systems. I also developed
a gignificant real estate practice and
to a much more limited extent a general
astate and tax practice.

I also began to develop more of a
practice in the Commercial
Law/Bankruptcy area. My former law
firm represented two of the three major
barnks in the Dubugue area. I handled a
large amount of transactional work for
the banks and also did most of the
fixmts bankruptcy work.

Describe your typical former clients, and mention the
areas, if any, in which you have specialized.

Some of my typical former clients in the non-
profit sector included Sisters of the
Presentation religious order, Archdiocese of
Dubuque Board of Education, Wahlert High School,
and Church of the Resurrection. In the
commercial law area, I did work for First
National Bank of Dubugue and American Trust &
Savings Bank. In the insurance defense area I
represented Safeco Insurance Company and Economy
Fire & Casualty.

Did you appear in court frequently, occasionally, or
not at all? If the frequency of your appearances in
court varied, describe each such variance, giving
dates.

13
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I appeared in court occasicnally. Over the years
my actual trial time decreased, although I did
still try cases. Many of the more significant
matters I was involved in ended up being settled
prior to trial.

What percentage of these appearances was in:

(a) federal courts;
{b)state courts of record;
{c)other courts.

a. I had & very limited practice in the U.S.
District Court. Most of my federal practice was
in the bankruptcy court. This comprised
approximately 10% of my total litigation
experience.

b. About 88% of my trial experience was in the
Iowa and Illinois state courts.

c. Approximately 5% of my litigation
experience involved administrative review
matters before the Iowa Departwent of Job
Service and Iowa Department of Revenus. I
handled several significant tax and employment
related matters for clients of our firm.

What percentage of your litigation was:

(a) civil;
{b) criminal.

{a) Civil - 100%
{b} Criminal - 0%

State the number of cases in courts of record you
tried to verdict or judgment {rather than
settled), indicating whether ycu were sole
counsel, chief counsel, or associate counsel.

I would estimate that I have tried 15-20
cases to verdict or judgment, as opposed to
cases which have been gettled. 1In
approximately 1/3 of those I was associate
counsel, while in the balance I was sole or
chief counsel.

14
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5. What percentage of these trials was:

(a} jury;
(b) non-jury

I would estimate that my litigation
experience is gplit generally 50% jury and
50% non-jury.

Litigatjon: Describe the ten most significant litigated
matters which you personally handled. Give the citations,
if the cases were reported, and the docket number and date
if unreported. Give a capsule summary of the substance of
each case. Identify the party or parties whom you
represented; describe in detail the nature of your

participation in the litigation and the final disposition of
the case. Also state as to each case:

. {a} the date of representation;
(b) the name of the court and the name of the judge
or judges before whom the case was litigated; and
{c) the individual name, addresses, and telephone
numbers of co-counsel and of principal counsel
for each of the other parties.

I have listed wmy ten most significant cases. Since I have

been a judge for more than 15 years some of the addresses

and telephone numbers may be outdated. I have attempted to

give current addresses and telephone numbers to the extent

possible

1. Temperly, HWachter and Johngon v. Ciry of Galena.
Becker & Sons Stone Co.. Galena St. Bank, and Wienen
Brosg., Nos. 82-L-3 and 82-L-12, Jo Daviess Co., I11.
The case was filed in January, 1982, and terminated in
april, 1983,

This was one of the most interesting and unusual cases I
was involved in while in private practice. A newly
constructed. limestone retaining wall, built adjacent to a
drive-in bank facility collapsed. Three bank customers in
a car using the drive-thru facility were killed in the
accident.

I represented Wienen Bros. Excavating Co., one of the sub-
contractors, which worked on construction of the wall.
There were a number of unusual aspects to the case,
including questions of the appropriate measure of damages
under Illinois law for the decedents' estates, interesting
issues of causality and expert testimony, and complexities

is
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involved in handling a case with multiple plaintiffs and
multiple defendants. I was extensively involved in the
factual investigation, depositions, and preparation of the
case.

The case was pending in Jo Daviess County, Illinois. The
case was assigned to the Honorable Thomas E. Hornsby,
Circuit Judge from Dixon, Illincis. Judge Hornsby convened
and presided over a settlement conference which ultimately
resulted in the case being settled shortly before trial. I
found the use of the settlement techniques by Judge Hornsby
to be particularly interesting, since some of those
techniques were fairly new at that time.

The other counsel to the case were as follows:

i.  Co-defendant, Walter Becker & Sons, was represented by
*  attorneys Robert Bates, Jr., of the firm of Bates &
Carey, 333 West Wacker Drive, Suite 900, Chicago,
Illinois 60606, telephone no. 312-762-3100, and
Richard Phelan, of the firm of Foley & Lardner, Suite

3300, One IBM Plaza, 330 N. Wabash Avenue, Chicago,
Illinoig 60611-3608, telephone no. 312-755-1900.

ii. Co-defendant, Galena State DBank, was represented by
attorney Alred W. Cowan of the firm of Brassfield,
Cowan & Howard, 206 West State Street, #1107,
Rockfeord, Illinois 61101, telephone no. 815-968-8878,

iii. Co-defendant, City of Galena, was represented by
attorney James W. Richardson, Galena, Illinois. Mr.
. Richardaon is since deceased.

iv. The plaintiff, Johnson, was represented by attorney
Daniel P. Exrnst. Mr. BErnst is now retired. The
plaintiffs, Temperly and Wachter, were represented by
attorney P. Michael Mahoney, now a magistrate judge
for the Northern Digtrict of Illinois, 211 South Court
Street, Rockford, Illinois 61101, telephone no. 815-
987-4560, and attorney Daniel T, Williams, McGreevy,
Johnson & Williams, 6735 Vistagreen Way, #200,
Rockford, IL 61107, telephone no. 815-633-3700.

In re Sheppley, Case No. R-84-01160, U.S. Bankruptcy Court
- for the Northern District of Iowa. The case was tried in

November, 19%84. The presiding judge was the Honorable
William W. Thinnes (my predecessor on the bankruptcy court
bench who is now deceased) .
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This case was significant in that it involved some
difficult valuation issues and also presented some very
interesting legal issues concerning the automatic stay
provisions of the Bankruptcy Code and the grounds for
relief from the automatic stay. There were also questiong
concerning adequate protection payments in the form of
periodic payments on the debt owed to our client, First
National Bank of Dubugue.

I was involved in developing and presenting the expert
valuation testimony. I also had principal responsibility
for writing the trial brief.

We were unsuccessful in obtaining a lifting of the
automatic stay, however, our client did receive monthly
adequate protection payments. Our client was guite
satisfied with the result, since the debtor in this case
began making payments which had previously not been made to
our client. This decision ig reported at 45 B.R. 753.

The other counsel in the case were as follows.

i. My co-counsel was attorney Gary K. Norby, Kane, Norby
& Reddick, 2100 Asbury Reoad, Suite 2, Dubugue, Iowa
52001, telephone no. 319-582-7580.

ii. The counsel for the debtor were attorneys Alfred E.
Hughes, Hughes & Trannel, 1154 Iowa Street, Dubuque,
Towa 52001, telephone no. 319-557-7360, and Ronald R.
Peterson, Jenner & Block, One IBM Plaza Chicago,
Il1linois 60611, telephone no. 312-222-8350.

iii. The attorney for Metropolitan Insurance was Frank L.
3urnette II, Burnette & Kelly, 505 5™ Avenue, Suite
808, Des Moines, Iowa 50309-2317, telephone no. 515-
283-5207.

Kafer v. Huebper, Iowa District Court in and for Dubuque
County, Law No. 44789. This case was tried to a jury in
April, 1985. The presiding judge was the Honorable T. H.
Nelson. I represented the defendant, Linda $. Huebner.

This case is significant in that it is one of the last jury
trials I tried before going on the bankruptcy court bench.
The case did not involve particularly difficult liability
issues, since it was clear that our client had run a red
light. Consequently, we were litigating over the issue of
damages. There were some difficult issues concerning
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testimony by orthopedic surgeons. I was able to cobtain a
very favorable result in the case when the jury returned a
verdict of $3,500. This was substantially below any
settlement demand and was at the extreme low end of what we
believed the verdict range to be. The plaintiff reguested
a new trial on the issue of damages and the motion was
denied.

I had no co-counsel in this case. The opposing counsel for
the plaintiff was attorney Mark 8. Beckman, 790 Town Clock

Plaza, Gallery Ct., Dubugue, Iowa 52001, telephone no. 319-
585-1310C.

H & W Motor Express v, Iowa Dept. of Job-Service, in Iowa
District Court in and for Dubugue County, Law No. 44847.
The case was tried on December 23, 1%85. The presiding
judge was the Honorable James S. Bauch, Black Hawk County,
Iowa. I represented the plaintiff, H & W Motor Express.

It involved an administrative appeal to the Icowa District
Court of an adverse decision by a hearing officer with the
Ilowa Department of Job Service. Our client had purchased a
portion of the assets of another trucking company. The
Department of Job Service attempted to impose successor
lisbility on our client for the unfavorable employment tax
rating of the company from which our ¢lient had purchased
the assets. If this action had been successful, our client
would have faced additional assessments for unemployment
tax well into the six figures.

Another firm handled the matter at the administrative level
befdre the Department of Job Service and before a Job
Service hearing officer. When the Job Service hearing
officer ruled against our client, I was asked to take an
appeal of the decision to the Iowa District Court. The
matter was briefed and argued before the Iowa District
Court and I was successful in obtaining a reversal of the
decision. The Department of Job Service did not appeal the
Iowa District Court decision.

The opposing counsel was attorney Joseph Bervid, 1000 E,
Grand Avenue, Des Moines, Iowa 50319, telephone no. 515-
281-8117.

Ludovigsgey v. ludovigsey and Clayton County, Iowa District
Court in and for Clayton County, No, C1588-0681 and Fayette
County Law No. 38%23. Since this matter was settled prior
to trial, there is no presiding judge. The case was filed
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in June, 1981, and dismissed in December, 1983. I
represented the plaintiff, Carol Ludovissey, individually,
and as administrator of the estate of Steven Ludovissey.
This is one of the first and most significant plaintiff
cases I handled. Carol Ludovissey and her husband, Steve
Ludovissey, were involved in a head-on collision at the
crest of a narrow two-lane gravel road in Clayton County,
Iowa. Carol and her husband had oaly been married for a
short time. Steve Ludovissey was killed in the accident
and Carol Ludovissey was sericusly injured. Coincidentally,
the parties in the other vehicle in the collision were
distant relatives of Steve Ludovissey and were alsc named
Ludovissey. We also sued Clayton County, Iowa, for
inadequate design, signing and maintenance of the road.

The case presented a number of very difficult factual and
legal issues. First, there was the issue of fault. There
wers no eyewitnesses to the accident other than the parties
in the two vehicles. There was conflicting testimony as to
whether one or both of the vehicles were across the center
line of the road. The physical evidence was nct conclusive
and all parties had retained expert accident reconstruction
witnesses to testify as to causation. In addition, there
were significant factual and legal issues concerning the
liability of the county for inadequate maintenance, design,
and signing of the road. We had to deal with a newly
enacted Iowa Statute which was put in place to immunize
counties from the type of lawsuit which was at igsue in
this case.

I was the principal attorney in the case. I did the bulk
of the investigation, depositions and legal research. I
was eventually able to negotiate a six figure settlement
which I felt was very favorable to our client. Carol
Ludovigsey was very satisfied with the settlement and with
our efforts in :this case. The settlement was reached only
after an extensive investigation and numerous depositions.

Other counsel to the suit were as follows:

i. I had as my co-counsel, attorney John Arenz of my
former law firm of O'Connor & Thomas, P.C., 200 CyCare
Plaza, Dubugue, Iowa 52001, telephone no. 319-557-

8400,
ii. A counterclaim was filed against the estate of Steven

rudovissey by the defendants. Steven Ludovissey was
represented on the counterclaim by attorney Donald L.
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Breitbach of the firm of Reynolds & Kenline, 222
Fischer Bldg., Dubugque, Iowa 52004, telephone no. 319~
556-8000.

iii. The defendants, Ludovissey, were represented by
attorney William C. Fuerste, 200 Security Building,
Dubugue, Iowa 52001, telephone no. 319-556-4011.
Clayton County was represented by attorney James R.
Hellman, 3151 Brockway Road, P.0O. Box 810, Watexloo,
Towa 50704, telephone no. 319-234-4471, and county
attorney Kevin €. Clefisch, 108 S. Main St.,
Garnavillo, Iowa 520498, telephone no. 319-964-2675.

McDermott v. Schroeder, Iowa District Court in and for
Dubugue County, Law No. 43337. This case was tried to a
jury in July, 1982. The presiding judge was the Honorable
T. H. Nelson. I represented the defendant in this case.

This .case was interesting for the reason that I again was
faced with having to admit liability and argue strictly the
issue of damages. Our client had rear-ended the plaintiff's
vehicle, The claim was brought by both the husband and
wife, an older couple, who were riding in the vehicle which
was struck by our client. We offered to confess judgment
and ended up having to try the issue of damages. I was
required to depose and cross-examine orthopedic surgeons
concerning the nature and extent of the plaintiff's
injuries. Eventually, the jury came back with a verdict
for both plaintiffs totaling $4,650. Our client considered
this to be an extremely favorable verdict.

I did not have co-counsel. The opposing counsel were
attorneys Allan J. Carew and Robert Sudmeier of the firm of
Fuerste, Carew, Coyle, Juergens & Sudmeier, P.C., 200
Security Building, Dubuque, Iowa 52001, telephone no. 319-
556~4011.

Miller v. Church of the Resurrection, Iowa District Court
in and for Dubugue County. Law No. 44223. The presiding
judge was the Honorable T.H. Nelson. I represented the
defendant, Church of the Resurrection. The case was
commenced in June, 1983, and terminated in January, 1985.

The significance of this case is that it involved a
wrongful termination suit. At the time this case was
filed, wrongful termination was a developing area of the
law and the law was in a state of flux. ’
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I wag responsible for all the factual investigation,
including interviews of the school officials and board
members, and all the legal research. Unfortunately, we
were unsuccessful in arguing that the employment contract
between the employer and employee was not breached. The
Court found in favor of the employee on cross motions for
summary judgment.

There was no co-counsel to the case. The plaintiff was
represented by attorney Robert Sudmeier, of the firm of
Fuerste, Carew, Coyle, Juergens and Sudmeier, P.C., 200
Security Bldg., Dubugue, Iowa 52001, telephone no. 319-556-
4011.

Iowa State Hichway Commigsion v. Dubugue Sand and Gravel
Co., Iowa District Court in and for Dubugue County. Law
No, 39961. This case was appealed and the decision on the
appeal is reported at 258 N.W.2d 153 (Iowa 1977). The case
was tried befcre the Honorable T.H. Nelson in December
1975. I represented the defendant, Dubugue Sand and Gravel

Co.

This case is significant for the reason I tried it fairly
early in my legal career. I basically second-chaired the
case with another member cof my firm, Robert M. Bertsch.
The case involved a condemnation proceeding by the State
Highway Commission. Part of the property which our client
was claiming title to was a street wnich had been platted
approximately 120 years prior to the condemnation. The
street had never actually been opened or used by the
general public, but the dedication of the street in the
plat’ had not been vacated.

I was required to do most of the research and brief writing
on the difficult legal issues concerning title to the real
estate. We were successful in convincing the trial court
of our legal positicn and obtained a very good result for
our client. The Highway Commission appealed the case and I
was responsible for doing the bulk of the appellate brief.
The decision of the trial court was affirmed on the appeal
of the Highway Commission. We had filed a cross-appeal on
the adequacy of the attorney fee award by the trial court.
The Supreme Court upheld our position on the cross-appeal
and increased the trial court award.

My co-counsel was attorney Robert M. Bertsch of my former

law firm, O'Connor & Thomas, P.C., 200 CyCare Plaza,
Dubugue, Iowa 52001, telephone no. 319-557-8400. The Zowa
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State Highway Commission was represented by attorney David
Setter, 12™ & Iowa Streets, P.O. Box 703, Dubugue, Iowa
52001, telephone nc. 318-588-0547.

McCov v. Lagroix, Illinois Circuit Court in and for Jo
Daviess Ccounty, Law No. 78-L-17. This case was tried

before the Honorable Harold Nagle on April 1, 1981. I
represented the plaintiff, Robert M. McCoy.

This case involved a personal injury lawsuit brought by our
client. The case was tried to the court and involved
interesting issues of liability and damages. Our client's
automobile had collided with the rear tandem wheels of a
semi-tractor trailer. There was the issue of whether our
client had crossed the center line or whether the trailexr
had. crossed the center line as the trucker came around a
curve. There were also difficult issues of damages,
including whether our client's wholly owned corporation
could claim lost profits due to the inability of our client
to dedicate hig efforts to the corporate business.

This case was bried fto the court. The court ruled in our
favor and damages were awarded.

Attorney Robert Bertsch of my former law firm, O'Connor &
Thomag, P.C, 200 CyCare Plaza, Dubugque, Iowa 52001,
telephone no. 318-557-8400, tried the case with me.
Opposing coungal was attorney N. Richard Elliott of Galena,
I1. Mr. Elliott has since left the area and I do not know
hisg current address.

Lipstock v, Seiberxt, Menasha Transport and Varied
Enterprige, Iowa District Court in and for Dubugue County.
Law No. 445%0. This case was settled before trial and,
therefore thers was no trial judge. The case was filed on
March 22, 1984, and dismissed on November 5, 1985, 1
represented the defendant, Varied Enterprise.

This case was significant because the plaintiff had
suffered extremely serious injuries in an autowmobile/truck
accident. There was little guestion that the plaintiff was
not at fault, and that the truck driver had acted
recklessly in his handling of the vehicle. The plaintiff
suffered a massive closed head injury and was severely and
permanently disabled as & result of the accident.
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The interesting legal issue in the case was the status of
my client. My client was in the business of "leasing"
truck drivers to trucking companies. The trucking company
was generally required to carry the liability insurance on
the truck drivers which were operating their vehicles.
However the trucking firm in this case, attempted to
obtain contribution from my client on the theory my client
had not adequately investigated the employment background
of the leased employee, and that my client had leased an
individual with an extremely poor driving recoxd.

We were able to cbtain a favorable result in the settlement
of this case. A structured settlement was negotiated with
a present value well into the seven figures., Our client's
contribution to the settlement was minimal.

The plaintiff was represented by Michael A. Nelsen of the
firm of Hillman, Forman, Nelsen, Childers & McCormick,
Suite 650, 7171 Mercy Road, Omaha, Nebraska 68106,
telephone no. 402-3%7-8051. The co-defendants, Seibert and
Menasha Transport were represented by attorneys William C.
Fuerste and Steven Juergens of the firm of Fuerste, Crew,
Coyle, Juergens & Sudmeier, P.C., 200 Security Building,
Dubugue, Iowa 52001, telephone no. 319-556-4011.

Legal Activitieg: Describe the most significant legal
activities you have pursued, including significant
litigation which did not progress to trial or legal matters
that did not invelve litigation. Describe the nature of
your participation in this question, please omit any
information protected by the attorney-client privilege
(unlews the privilege has been waived.)

Since I have assumed my present position as United
States District Judge, the most significant activities
I have participated in as a judge include the
following:

a. Thig district has a very active United States
Attorney and an extremely heavy criminal docket.
I have been involved in over 800 criminal
sentencings. I have handled a number of very
significant criminal matters, including a
criminal RICO prosecution against a motorcycle
gang (a trial that lasted six weeks), a multi-
week trial involving a prosecution against a
doctor who was charged with illegally dispensing
prescription medications, a civil rights case
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involving a highly publicized cross burning,
several environmental crime cases, as well as the
usual federal docket of financial crimes, drug,
gun, and immigration cases.

I have had significant responsibility in a number
of major civil cases. In particular, I have or
am currently handling several major antitrust
cases, patent cases, a number of significant
civil rights cases, as well as cases involving
federal statutes such as CERCLA, and the Clean
Water Zct. This is in addition to the usual
docket of Social Becurity cases, Zederal
collection practice, and other more routine areas
of the federal civil docket. I believe this has
given me a broad exposure to almost all of the
practice areas that come before the Eighth
Circuit Court of Appeals.

I have been privileged to sit with the Eighth
Circuit Court of Appeals on approximately six
occasions. Again, I have had the opportunity to
handle a wide variety of criminal and civil cases
while sitting with the Court.

In the area of Judicial Administration I have
served as a Chief District Judge and have
discharged the administrative responsibilities of
a chief judge. I have also been privileged to
serve on the Gender Fairness Task Force of the
Eighth Circuit, chair the Bankruptcy
Administration Committee of the Judicial
Conference, and serve on the Eighth Circuit
Pattern Jury Instruction Committee.

While a United States Bankruptcy Judge, I participated
in the following significant activities.

a.

I presided over the largest bankruptcy case ever
filed in the state of Iowa. These were the
consolidated cases of Morrig Plan Company of Igwa
and MorAmerica Financial Corporation. This case
involved the failure of an industrial thrift
organization. There were approximately 20,000
depositors (who all became creditors of the
estate) and over $100 million in debt. I
implemented a number cf techniques to make the
system more accessible to the many creditors in
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the case. These included unusual procedures
dealing with disclosure of the plan of
reorganization, informational meetings for
creditors, and opportunities for creditors to
have full participation in the case.

I handled the case of Peoples Bankshares. This
is one of the first bank holding company
reorganizations in the country. I worked closely
with the United States District Court Judge who
had jurisdiction over a number of federal ERISA
suits, as well as the Iowa District Court Judge
who was involved in a large number of tort claims
against the bank. We developed a number of
innovative techniques to jointly preside over the
case.

I have also been involved in a number of large
chapter 11 reorganizations, including In re Iowa
Trust, In re Armstrong's, Inc., In re Cedar
Rapids Meats, Inc., In re Kwik-Way Industries, In
re Van Dvke, and In re Benton. All these cases
involved large numbers of creditors, parties,
attorneys, and substantial financial interests.
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II. FINANCIAL DATA AND CONFLICT OF INTEREST {PUBLIC)

List sources, amounts and dates of all anticipated receipts
from deferred income arrangements, stock, options,
uncompleted contracts and other future benefits which you
expect to derive from previous business relationships,
professional services, firm memberships, former employers,
clients, or customers. DPlease describe the arrangements you
have made to be compensated in the future for any financial
or business interest.

I have an account with the Pederal Emplovees
Retirement System. Since I will remain a federal
employee, I anticipate the account will remain
invested in FERS until I retire. I have no other
deferred income arrangements nor other future benefit
contracts.

Explain how you will resolve any potential conflict of
interest, including the procedure you will follow in
determining these areas of concern. Identify the categories
of litigation and financial arrangements that are likely to
present potential conflicts-of-interest during your initial
service in the position to which you have been nominated.

Since I have been out of the private practice of law
for over 15 years, I do not anticipate having to
regolve any potential conflicts of interest.

I own gtock in just a couple of companies. I do not
anticipate having any difficulty keeping track of
those stockholdings and, if necessary, I will gell the
stock in order to avoid any potential conflict. The
bulk of my other investments are in my home, life
insurance, and mutual funds. I have deliberately made
the decision to invest primarily in mutual funds to
avoid any potential conflicts of interest.

The only other potential conflicts of interest involve
employment by relatives. I have a brother and two
brothers-in-law who are attorneys. All three
individuals practice in the state of Minnesota. If
they or their firms have any cases before the Eighth
Circuit Court of Appeals, I will recuse from
consideration of those cases.
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The Canons of Judicial Ethics which govern the federal
courts prohibit a judicial officer from sitting on a
case in which the judge has any financial interest. I
have always followed this Canon. I will keep myself
fully informed as to all parties affected by cases
assigned to me. If any conflicts of interest arise, I

will recuse myself.

Do you have any plans, commitments, or agreements to pursue
outside employment, with or without compensation, during you
service with the court? If so, explain.

No.

List sources and amounts of all income received during the
calendar year preceding your nomination and for the current
calendar year, including all salaries, fees, dividends,

interest, gifts, rents, royalties, patents, honoraria, and
other items exceeding $500 or more (If you prefer to do so,
copies of the financial disclosure report, required by the
Ethics in Government Act of 1978, may be substituted here.)

Financial Disclosure Report for new nominees is
attached.

Pleage complete the attached financial net worth statement
in detail (Add schedules as called for).

Financial Net Worth Statement attached.

Have you ever held a position or played a role in a
political campaign? If so, please identify the particulars
of the campaign, including the candidate, dates of the
campaign, your title and responsibilities.

I was active in the Tauke for Congress Committee in
the 1978, 1980, 1982, ard 1984 campaigns. In each of
thoge campalgns I served as Co-Chairperson of the

campaign.
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IITI. GENERAL (PUBLIC)

An ethical consideration under Canon 2 of the American Bar
Association's Code of Professional Responsibility calls for
vevery lawyer", regardless of professional prominence or
professional workload, to find some time to participate in
serving the disadvantaged.” Describe what you have done to
fulfill these responsibilities, listing specific instances and
the amount of time devoted to each.

I feel I have discharged this professional responsibility
through the variocus civic activities I was involved in
while in private practice. These activities included my
participation on the Clarke College Development Council. I
was a member of this organization from 1977 to 1986, In
1982-1983, I chaired the annual fund raising drive. The
following year 1583-1984, I chaired the Development
Council. Subsequent to that date, I served on an advisory
committee to the president of the college.

I feel the activities I was involved in which helped raise
operating funds and scholarships for the students was very
helpful in providing an affordable college education for
the Clarke College students. I devoted significant time to
these activities, particularly during the two years when I
was chairperson of the annual fund raising drive and
chairperson of the council. I would estimate that in the
year I was chairperson of the fund drive, I spent in excess
of 100 hours that year on the fund drive.

I was also very active in church related activities. I
served on the Church of the Nativity School Board and was
Vice-President of the Board. I was also very active in the
Dubugue Catholic Metropolitan School Beoard. One cof the
goals of both of these organizations was to attempt to
provide quality and affordable religious education to all
students, regardless of race, color, creed, and financial
background. I wag involved in attempting to make Catholic
education more affordakble for all students and implementing
ways to broaden the reach of Cathelic education. One of my
primary responsibilities as a member of the Metropolitan
School Beoard was to work with the Iowa Legislature to
promote funding for tuitiocn assistance, text books, shared
time programs, and schocl bus transportation for parochial
school students. While these benefits were applicable to
all students, it was particularly important to obtain this
agsigtance in order to make Catholic education affordable
to disadvantaged students.
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As a United States District Court Judge, an activity that I
am particularly proud of is my service on the Eighth
Circuit Gender Fairness Task Force. The Task Force studied
issues relating to gender bias in the courts of the Eighth
Circuit, prepared a lengthy and detailed report, and came
forth with recommendations for changes and methods to
implement those recommendations. I was alsc a member of
the Bighth Circuit Judicial Council at the time the report
came before the Council for copsideration. I wag a very
active advocate for the report. I feel this activity was’
of great benefit to the wembers of the Eighth Circuit Bazx,
ag well as the parties and litigants which come before the
courg. :

The American Bar Association's Commentary to its Code of
Judicial Conduct states that it is inappropriate for a judge

.te hold wembership in any organization that invidiously

digcriminates on the basis of race, sex, or religion. Do
vou currently belong, or have you belonged, to any
organization which discriminates -- through either formal
membership regquirements or the practical iwmplementation
of membership policies? If so, list, with dates of
membership. What have you done te try to change these
policies?

I belonged to two Catholic organizations which limited
their membership to Catholic men. These crganizations
ware the Knights of Columbus and Serxa Club. I have
not been a member of either organization since I left
Dubugue, fowa, in January 1986, to assume my position
as United States Bankruptcy Judge.

The Knights of Columbus is a Catholic men's fraternal
crganization. My father was a long time member of the
Knights of Columbus and very active in the
organization. I becams a membexr through his
sponsorship, howsver, I was never active and held no
cffice.

I was considerably more active in the Serra Club. The
Serra Club was an organization which fostered
vocations to the Catholic priesthood and religious
1ife. I was both an active member and an officer. I
held various offices in the organization, including
vice-president, president, and member of the board.
while I was a member of the organization, membership
was limited to Catholic men. Since I left the
organization in January 1986, Serra International has
amended its by-laws to allow local clubs to admit
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womeri. The Dubugue Serra Club does admit women and has
women as both members and officers.

I have belonged to no organizations other than those
associated with the Catholic church which restrict
membership on the basis of sex or religion. I have
never belonged to any organization which Iimits
membership on the basis of race.

Is there a selection commission in your jurisdiction to
recommend candidates for nomination to the federal courts?
If so, did it recommend your nomination? Please describe
your experience in the entire judicial selection process,
from beginning to end {including the circumstances which
led te your nomination and interviews which you
participated).

Senator Charles Grassley solicited resumes from
individuals seesking consideration for appointment to
the Eighth Circuit Court of Appeals. I sent a resume
to Senator Grassley agking that I be considered for
the position.

Senator Grassley set up an Advisory Committee which
was composed of attorneys. I was interviewed by each
member of that Advisery Committee., Ultimately, my
name was included in a list of four persons
recommended by Senmator Grassley to the White House for
appointment to the Eighth Circult Court of Appeals.

On March 14, 2001, I was interviewed at the White
House in the office of the White House counsel.

In mid-April 2001, I was informed by the White House
Counsel’s office that I was selected to go forward
with the process. I was advised that I would be
regquired to submit a number of forms and be subjected
£o an FBI investigation. 1 was nominated for the
Eighth Circuit Court of Appeals on July 10, 2001.

Has anyone involved in the process of selecting you as a
judicial nominee discussed with you any specific case, legal
issue or guestion in a manner that could reasonably be
interpreted as asking how you would rule on such case,
issue, or question? If so, please explain fully.

No.
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Please discuss your views on the following criticism
involving "judicial activism.”

The role of the Federal judiciary within the Federal
governmerit, and within society generally, has become the
gubject of increasing controversy in recent years. It has
become the target cf both popular and academic criticism
that alleges that the judicial branch has usuxped many of
the prerogatives of other branches and levels of government.

Some of the characteristics of this "judicial activism® have
been gaid to include:

a. A tendency by the judiciary toward problem-
solution rather than grievance-resolution;

b. A tendency by the judiciary to employ the
individual plaintiff as a vehicle for the
imposition of far-reaching orders extending to
broad classes of individuals;

. A tendency by the judiciary to impose broad,
affirmative duties upon governments and society;

d. A tendency by the judiciary toward loosening
jurisdictional requirements such as standing and
ripeness; and

e. A tendency by the judiciary to impose itself upon
other institutions in the manner of an
administrator with continuing oversight
responsibilities.

It is the responsibility of a federal judge
to decide only the case or controversy which
ig currently before the court based upon the
facts and legal principles which arise in
that particular case. The pole star which
should guide any judge in adjudicating such
a case or controversy, is the United States
Constitution and any applicable federal or
state statutes, A judge should be careful
to apply the constitution and statute as
drafted, guided by controlling precedent
and, where appropriate, legislative history,
in adjudicating the controversy. A judge
ghould not use a particular case to fashion
a remedy which attempts to address a judge's
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particular view of a broader social policy.

In fashioning an appropriate remedy to
resolve a particular constitutional or
statutory violation, a judge must be careful
to grant to the prevailing party a full,
affective, and complete remedy. The judge
must balance the obligation to fully and
fairly fashion a complete remedy with the
principle of being as winimally intrusive as
pogsible into the manner in which state or
federal governments discharge their
responsibilities which are the subject of
the alleged constitutional violation. As a
co-equal branch of government, the Judiciary
must be prepared to adjudicate alleged
constitutional violations and fashion
appropriate remedies. However, the
Judiciary must also give due deference to
the other co-equal branches of government
and recognize the right of the Legislature
to enact laws and the Zxecutive to implement
national policy.
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EINANCIAL STATEMENT

RET WORTH

Provide a complete, current financial net worth statement which itemizes in detail
all assets (inchuding bank accounts, real éstate, securities, trusts, investments, and other financial
holdings) all Liabilities (ncluding debts, mortgages, loans, and other financial obligations) of
yourself, your spouse, and other immediate members of your household.

ASSETS LIABILITIES
Cash on hand and in banks 20,000 Notes pryabie ta banks—secured h
V.5, Government secutities--add. Notes piyable to bunks-unsecured
schedvle 0 0
Listed securitics—add schedule 131,50 " Notes paysble to relatives 0
Unlisted seourities—sdd schedule 10,001 Notes pryable to others ]
Accounts snd notes receivables Q Accounts 2ad bills due 2
Due from relatives and fiends a Unpaid incoms tax 0
Due from others g Other unpaid tax and interest 9
Doubtfai ) Reat estate martgages pryable—-add
g schedule - 278,0pC
Real estate owned—add schedule 290,00 3:1& mortgages and other Fons pay-
Real estate mortgages recaivable ¢ Other debts—itemize:
Autos and other personal property 45,00 LIFE INSURANCE LOAN 37,500
Cash: valoe-life insurance 57,00 )
Other assets—itemize:
[FEDERAL EMPLOYMENT 133,00
&ET IREMENT SYSTEM ACCOUNT
Tota] Kahdlities 315,500
Net Worh 371,000
Tatal Assets 686 .50 Total Hisbilities snd et worth 686,500
CONTINGENT LIABILITIES GENERAL INFORMATION
- As endorser, comaker or gustantor Are any sssets pledged? {Add sched-
NONE ule} YES
“Onm Jesses or congasts . Are you defendant i say sults or Tegal
NONE actions? X0
Tzgal Claims NORE Have you ever taken bankruptey? e
Provision for Federal Income Tax NONE
Other special debt NONE
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FINANCIAL STATEMENT

Listed Securities

Vanguard 500 Index Fund (IRA)
PBHG Large Cap 20 Fund (IRA)
Hungry Minds, Inc. (IRA)

Firstar Money Market (IRA)

Firstar Growth & Income Fund (IRA)

Unlisted Securities

Home Technology Systems, Inc. (IRA)

Real Estate Owned

Residence, Cedar Rapids, lowa

Real Estate Mortgages

Foliowing debts are secured by mortgage
on personal residence, Cedar Rapids, la

Principal Residential Mortgage
Firstar Bank
Washington University

$65,000
34,000
4,000
13,500
15,000
$131,500

$10,000

$250,000

$183,000

36,000
_.59.000
$278,000
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JUMEE ST, J LY 318 286 2331 Pl2dse
P A

FINANCIAL DISCLOSURE REPORT  Government derof (978, asamended

Nominatioa Report SUSC, App 4. Fec. 10I-1IZ)

. Date of Report

Court or Organization

son uetiog | (Lase e, frsi, middle tritial) .
oy, .dchael . | Eignth ¢ireult Court of Appeal 07/13/2001
s Report Type feheck oypeh 6 Repuring Perlod

e Yirtinle M judges
satus; magisirate fudges indiceie - _ o 000
Jull-or peoetime} i» Womiaation, Dats Vc}u‘m/a‘opz o /Di/{: B
it Judge Nomimes Initiy Annual Fimst a8/30/2001
rsmbers ar Offfec Address . ‘ HE O the basls of he Informncinn contained in this Report and any
rapdiflcativn pertaining thereto, it ks b my opisivn, it complisaee

1st §.8.. Suie 202 with sppticable lxws and reguistions.

i
i

ar mapids, Ia 52401-1230

Officer

HAPORTANT NOTES: The instruclions accompanying tais form must be Jollowed Compiere all paris,
chaching lke NONE box for sach asction where you hove s reporiable information. Sig.ot the last page.

GSTTIONS  Theportng individaat omisr soe g 9-13 af Inieicitons.)
POSITION - NAME OF ORGANIZATION/ ENTITY
NONE  (No reportable gositions.)

AGREEMENTS (Reporiing indiiduat only; ses pp.14-18 of Insirvctions.}
DATE PARTIES AND TERMS

" NONE {(Norporzble agrecmenis)

NON-INVESTMENT INCOME  (Repurting indisiduai and spouse: aes pp. 17-24 of Instrucitons.f
DATE ' SOURCE AND TYPE GROSS INCOME
. (youss, ot spause’s)

INONE  (No reportabis ron-investment income.} -

+99--2000 $t. Josepn School

TOR-200X Cedar Rapide Cammunity School Distxict
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Guemssmeves  azeai Suwie i Y i i e s o
- Namte ot Fersan Kaporae o 25w g¥o 2331 FLussus
ANCIAL DISCLOSURE REPORT | yeitoy, ichast &t ! yavsrans

'REIMBURSEMENTS -~ transportation, Jodging, food, extertainment.
ludes thase 1o spouse and dependent children. See pp. 25-28 of Insiructions,)
. DESCRIPTION
NONE {No such foportable reimbursemenis)

Exampt

GIFTS
achudes thase te spause and dependent children, See pp. 29-32 of Inttructions)

. SOURCE " DESCRIPTION VALUE
NONE  (Nosuch rcpariable gifte.)

I LIABILITIES
cludes those of spouse and dependent chitdren. Sse pp 33:35 qf nstesictions.}
CREDITOR DESCRIPTION VALUE COPE*
NONE (No reportable liabifities) CODE
1 @aghingten Univsrsity Bducation Loan for danghter's educatien A
I Northwestewn tutnal IAfe T Ridey o . 5
. - - .
\ e e o+ i st e e ot
s S - . .
. ¢ e ot e i N .
VAL CODES:J=315,0 g 000010 $100.000  M=$100,001-5250,000 N=5250,001-8500,000

U=3500,001-51,000,000 P1=51,000,001-35,000,000 P2=§5.000,001-525,002,000 P3=525,000,001-550,000,000 Pd=$50,000,007 or more
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| Nme of Petson Reporing ;
ANCIAL DISCLOSURE REPORT |eLloy, Nichsel 5- Lt szo0
B " Qniludes Those of spose and
Page 1 INVESTMENTS and TRUSTS -~ mcnme, value, tmnsacnous d‘eytm’en! ck:lcbm Set pp. 36:5% oﬂmmnam,e

Do B i
A
§ £ Ass Income during ,Gmss value + Transactions during mpanting period
a0 efAses . | reporting period iatendof |
2l USE BsSELS) ‘ { reporting H
H fpeﬁnd : B L
T T TET T T ot i o eilosun
! Amount| Type anu:[\’alu. Type - e ¢ s
e ") affer cach assel ‘Code (eg, - Code ' Mcthodi (8.8, buy, 9] ) )
empi froma prior disclovre, L(AH) dividend,  ((-P) Code scll, pastisl Dt “VaueGain  Mdeniicy of
rentur QW) - safe, Monsh- Cade -Code  buyer/seiler
interest} merger, Day  {J-P) (A-HD. (ilprivae
' transactisn}

redemption)

NONE (N6 RFOrREE HESmE, RS, BF
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Senator CANTWELL. Well, with that, I think that what we will do
is give members an opportunity to ask questions, maybe alter-
nating, since the Senator from Iowa is here. But I think I will
start, Mr. Melloy, with a question about personal privacy.

Prior to September 11, this issue was really one of the top issues
of concern for Americans on a variety of issues. They were con-
cerned about the intrusion of people into their most personal deci-
sions and information. They were concerned about government
maybe intruding. They were concerned about how businesses han-
dled their consumer information. They were concerned about how
information might be attained about them.

Could you describe for me what you think the key elements of
the Federal right to privacy are?

Judge MELLOY. Well, I think the key elements, Senator, are, first
of all, that a person have knowledge about what is being put on
the Internet, if that is what we are talking about, or being dissemi-
nated through some type of clearinghouse; and, secondly, that they
not only have notice about what is being put out there and being
made available to the general public, but then they have some
meaningful opportunity to file objections or make some type of
statement that would allow them to have that information not dis-
seminated.

I have had some experience in this issue through our Bankruptcy
Administration Committee that I chair. We have been very con-
cerned about confidential information that goes out on the Internet
when we post court documents. Much of that information contains
some pretty sensitive information.

We have been concerned about identity theft that might result
from posting that type of information on the Internet and we have
taken some measures to address those concerns, and it is some-
thing that, as I say, I have had some experience with and I think
we have addressed it in that context.

Senator CANTWELL. Thank you.

Senator Grassley.

Senator GRASSLEY. Yes, thank you very much.

At times, Federal judges’ deeply-held personal views or their
views of the law and the Constitution can conflict with the con-
straints of judicial precedent. How should a judge resolve the dif-
ferences between his personal views and stare decisis?

Judge MELLOY. Senator Grassley, stare decisis should always
control. If I am fortunate enough to be confirmed for the position
on the Eighth Circuit, I will be bound by my oath to follow the de-
cisions and dictates of the United States Supreme Court, and I
fully intend to do that.

Senator GRASSLEY. Could you define judicial activism for me? I
know it is a pretty elementary question, but I always like to get
judges’ views on that.

Judge MELLOY. Well, I suppose everybody looks at it somewhat
differently, Senator, but basically I think judicial activism can be
best summarized as looking beyond the text of the statute or the
Constitution, whatever it is the court may be interpreting, and to
then try to superimpose one’s own personal philosophy or views or
what a person may believe is an appropriate social policy onto the
case and, as I say, take it outside the text of the statute.
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Senator GRASSLEY. Thank you.

Senator CANTWELL. Senator Kyl, do you have any questions?

Senator KyL. Thank you. Just one, Madam Chairman. Having
graduated from both junior high school and high school in Davis
County, Iowa, I should be an advocate of the two Iowa candidates
here.

Judge MELLOY. I appreciate that, Senator.

Senator KYL. I just had one follow-up question to Senator Grass-
ley’s. As a member of the court of appeals, of course, the precedent
of the U.S. Supreme Court is controlling in all situations, except
some.

What circumstances, if any, do you think are appropriate for an
appgllate court judge to overturn precedent within that judge’s cir-
cuit?

Judge MELLOY. You are not talking about—I am not sure I un-
derstood the premise of the——

Senator KyL. I am talking about the appellate court’s—the
Eighth Circuit’s precedent, I should say.

Judge MELLOY. An appellate court should overrule the precedent
of its own circuit, I think, very sparingly, but if the circuit has got-
ten it wrong before, then we clearly have a duty to revisit the
issue.

In our circuit, the rule is that one panel is not allowed to over-
rule the decision of another panel. If a panel believes that another
panel has incorrectly decided a case, then the judges can at that
point call for a rehearing en banc, have the entire circuit revisit the
issue, and if the case was originally decided incorrectly, overrule
the decision. I think that is an appropriate approach and it is the
one that I certainly would follow.

Senator GRASSLEY. May I ask one more question?

Senator CANTWELL. Go ahead, Senator Grassley.

Senator GRASSLEY. I am a believer and have promoted legislation
and got some of it adopted that would promote alternative dispute
resolution. To what extent have you had experience with alter-
native dispute resolution, and do you believe in it, that you would
use it more? I don’t know exactly from the Eighth Circuit pro-
motion as opposed to district judges, but the extent to which you
would use that.

Judge MELLOY. Well, maybe I could answer the second part first,
Senator. It is my understanding that there is much utilization of
alternative dispute resolution at the circuit court level.

The Eighth Circuit does have a settlement mediator and does try
to see if there is any opportunity to settle a case even after it is
on appeal. But, by definition, by the time a case gets on appeal,
there has already been a trial, so the opportunities are much less
for alternative dispute resolution at that point.

Going to the first part of your question, we do have an alter-
native dispute resolution plan in our district. We make extensive
use of magistrate judges as settlement mediators or settlement
judges. We use outside mediators. We encourage the lawyers to
hire private, or go to private mediation, if they prefer that. And so
we do provide a number of different opportunities, and I think it
is something that is very worthwhile and is something that should
definitely be encouraged both in terms of the efficiency of the
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court’s ability to handle cases as well as costs and delay to the liti-
gants.

Senator GRASSLEY. And as a judge, you have done that?

Judge MELLOY. Yes, on many, many occasions.

Senator GRASSLEY. Thank you.

Senator CANTWELL. Mr. Melloy, as a district court judge—and
this is an issue that Senator Harkin brought up, but I am sure you
will be familiar with—as a district court judge, you have handled
numerous criminal matters and are familiar with the Federal Sen-
tencing Guidelines and mandatory minimum sentences.

Do you believe that there are particular cases where Federal
judges should have more discretion to diverge from the guidelines
than is currently being allowed by statute?

Judge MELLOY. Well, if I could break that down into two parts,
Senator, let me say this. The case that Senator Harkin made ref-
erence to in his comments actually was a mandatory minimum
case. The individual who was charged and convicted of the single
bullet had been convicted on six prior occasions of burglaries, three
of which were of post offices. And under the armed career criminal
statute, there was a mandatory 15-year minimum which was what
I was required to impose, and the Eighth Circuit upheld that sen-
tence.

Having said that, I think there are certainly cases where manda-
tory minimums have been imposed where I wish I had more discre-
tion, and Yurkowsky is probably one of them, quite frankly.

As far as the Sentencing Guidelines are concerned, however,
there is much more discretion within the guidelines to depart, and
there have been cases where I have felt somewhat constrained, but
I have also found that in most cases where I really felt there was
a compelling need to go outside the guidelines, there was sufficient
latitude to depart.

So I don’t have any serious problems with the guidelines. There
are some things that I might change. There are probably some
things a lot of judges would change, but basically I don’t have a big
problem with the guidelines. I think it is the mandatory minimums
that become more difficult when you superimpose those onto the
guidelines.

Senator CANTWELL. Thank you. As a district court judge, you
have served on the Eighth Circuit’s Gender Fairness Task Force.

Judge MELLOY. Yes.

Senator CANTWELL. I don’t know if there is any correlation to all
the women in your family in that.

Judge MELLOY. There 1s, as a matter of fact. [Laughter.]

Senator CANTWELL. The task force issued a report in 1997 that
outlined the challenges and opportunities that would ensure equal
opportunity for women judges and attorneys and court personnel.

Could you tell the committee what you learned in the process on
the task force about the recommendations of getting more women
in the judiciary and in and around our circuit courts?

Judge MELLOY. That was a very, very worthwhile project for me
and one I enjoyed very much and I think I learned a lot from.

On the plus side, we found that things had dramatically im-
proved for female attorneys over the 10 or 15 years prior to the
date we were doing the study. We heard many, many female attor-
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neys who would tell the horror stories of the old days when they
first got out of law school 10 or 15 years before we did our report.
So there had been dramatic improvements, and that, of course, was
the positive side of the report.

The report and the study also showed, however, that there were
definitely some areas that we needed to improve. One of them was
in the area of accommodations to women—all attorneys, but par-
ticularly female attorneys. Many attorneys were concerned that
judges were not as sensitive to the needs of issues such as preg-
nancy leave, child care responsibilities; that sometimes hearings
had to be rescheduled because of sudden emergencies with day care
providers, and that judges needed to be more sensitive to those
issues.

We also found that there were some real problems with what fe-
male attorneys felt were civility within the legal system, more so
outside the courtroom in the deposition and discovery setting than
within the courtroom, but that was also an area that we found
some definite problems.

Senator CANTWELL. Thank you.

Any other questions from my colleagues?

Senator GRASSLEY. I might say one thing. A person maybe you
overlooked or he wasn’t here when you acknowledged friends of
yours that were in the audience, former Iowa Representative Tom
Talke, is here.

Judge MELLOY. Well, I am sorry I did. I didn’t realize Tom was
here, but he is a very, very good friend of mine and I appreciate
very much his attendance. I did not realize he had come in and I
very much appreciate his being here.

Senator GRASSLEY. That is all I have.

Senator CANTWELL. Well, Mr. Melloy, thank you for time before
the committee. I know that we will have an open record for other
members to submit questions, if they have them, and I know you
will submit your answers back quickly to those.

We appreciate your time and your family’s time in being here
today.

Judge MELLOY. Thank you again, Senator.

Senator CANTWELL. Thank you.

Let’s move now to the district court nominees, if they could all
come up together—Richard Leon, Jay Zainey, James Gritzner, Rob-
ert Blackburn, and Cindy Jorgenson. If you could, before you sit
down, stand up so I can swear you in.

If you will raise your right hands, do you swear the testimony
you are about to give before the committee will be the truth, the
whole truth and nothing but the truth, so help you God?

Mr. GRITZNER. I do.

Judge BLACKBURN. I do.

Judge JORGENSON. I do.

Mr. LEON. I swear.

Mr. ZAINEY. I do.

Senator CANTWELL. Please be seated.

I think maybe by our seating arrangement there that we have
determined the process of individuals. So if the nominees would
like to take the opportunity to introduce their family members that
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are here and any other special guests, why don’t we start with you,
Mr. Gritzner.

STATEMENT OF JAMES GRITZNER, OF IOWA, NOMINEE TO BE
DISTRICT JUDGE FOR THE SOUTHERN DISTRICT OF IOWA

Mr. GRITZNER. Thank you, Madam Chair. My wife, Zoe, is here
with me today. Our son, Zack, is a student at Central College, in
Ptﬁla, Iowa. He is impressing his father by not missing any classes
today.

And I am also pleased that Michael Pratt is here. Michael Pratt
is the son of Judge Robert Pratt, who, if I am fortunate enough to
be confirmed by the committee, will be a colleague of mine, and I
am pleased that Michael is here as well.

Thank you for that opportunity.

[The biographical information of Mr. Gritzner follows:]
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I. BIOGRAPHICAL INFORMATION (PUBLIC)

nclude any former names used.)

[

Full name (

Jam
Address: of
addreags (es) .
Rezidence Qffice
West Des Moinss, IA 700 Walnuf, Ste. 15600
Des Moines, IA
50309
Datze and place of birth.
November 18, 1947
Charles City, TIA
Marital Statug (include maiden name of wife, or husband's
name}. List spouse’s occupation, emplover’s name and

business addvessissg).

ritzner (maiden name Burman)

Educstion: List sach college and law school you have
attended, including dates of attendance, degress received,
and dates degrees were granted.

Dakota Wesleyan University
Mitzhell, ED

1965-196%

B.A. regeived dugust 22, 19869

The University of Northern Iowa
Cedar Falls, A2

1971-1874

M.A. received January 23, 1974

Drake University Law School
Des Moines, IA

1976-1578

J.D. received May 12, 1979

Emplovment Recprd: List (by vear) all business or
professional corporations, companies, firms, or other
enterprisges, partnerships, institutions and organizations,
nonprofit or otherwise, lncluding firms, with which you wsre
connectad as an officer, director, partner, proprietor, or
employee since graduaticn from college.
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Announcex/reporter

Mitchell Broadcasting Company
Mitchell, SD

1967-1962

News anchor/reporter
Minnesota-Iowa Television, Inc.
Austin, MN

1969-1970

News reporter
RCFI Radio
Cedar Falls, IA
1370

News reporter

Anchorman

Dir. Spacizl News and Public Affa
Blackhawk Broadczsting Company, I
Waterloo, IA

1970-1976

ir
nc

raw clerk to Magistrate Judge R. B. Longstafi
United States District Court

Southern District of Towa

Des Moines, I3

1977-197%

Agsociate Attorney

Mosier, Thomas, Beatty, Dutton, Braun & Staack
Waterloo, IA

1979-1981

Board Member
State of Iowa
Board of Parole
1580-1982

Partner attorney
Humphrey, Haas & Gritzner
Des Moines, IA

1981-1882

Shareholder attorney

Nyemaster, Goode, Voigts, West, Hansell & O’Brien, 2C
Des Moines, IA

1982-present

Non-emplovment Position
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Chairman of the Board and member of the Board of
Directors for the Alliance for Arts and Understanding,

1996-1996.

7. Militarv Service: Have you had any military service? If
so, give particulars, including the dates, branch of
service, rank or rate, serial number and type of discharge
received.

No military service.

8. Honors and Awards: List any scholarships, fellowships,
honorary degrees, and honorary society memberships that you
belisve would be of intersst to the Committes.

None applicalkle.

g. Bar Associations: Li all bar assocciztions, legal or
judicial-related commiitees or conferences of which you are
or have been a member and give the titles and dates of any
offices which you have held in such groups.

American Bar Assoclation

Polk

Iowa $State Rar Association

Executive Committee, Young Lawyers Section 1981~
1983.

e Committee 19%4-present, Committee

Federal Practic
956-2397.

Chair 18%¢-1
Chair, BEthics Ruleg/Code Study Committes 2000.
Iowa Defense Counsel Assoclation
Association of Trial Lawyers of Towa
Board of Governors 1982-1884.
National Crganization of Bar Counsel
Defense Research Institute
10. Other Memberships: List all organizations to which you

belong that are active in lokbying before public bodies.
Please list all other organizations to which you belong.

Lobbving Groun
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American Bar Agsociation

Iowa State Bar Association

Defense Researc

National Fire
Cther
Des Moines Golf and Country Club

Court admission: List all courts in which you have bheen

is ¢ all
ed to practice, with dates of admission and lapses
any such memberships

o

, i

lapsed. Please explain the reason o
any lapse rship. Give the same information for
administrative bodies which raguire special admission to
practice.

Iowa Supraeme Court {(6§/15/79)

for the Northern District

£or the Southern Digtrict

or the Bighth Circuit

h

United States Court of Appeals
(S/18/79)

me Court (6/24/85)

United States

Publisked Writings: List the titles, publishers, and dates
of books, articles, reports, or other published material vou
have written or editsd. Pleass supply one copy of all
publisked material not readily available to the Committee.
Also, please supply a copy of all speeches by you on issues
involving constitutional law or legal policy. If there were
press raports about the speech, and they are readily
available to you, please supply them.

"Comparative Negligence in Iowa-—-The Time Has Come for
the Iowa Supreme Court to Put Its House in Order, " 31
Drake L. Rev. 709 (1981-1982). (copy attached)

I have not given speeches on constitutional law or
legal policy. I have given a number of speeches
primarily on legal esthics, with a few additional
topics:
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by
=
»
-t
o
2
@
!
or
n

Lecturer, Iowa Bar Review School, for 1
preparing for the Iowa Bar Examination.

"Important Ethical Issues fo
Defense Counsel Asscciation

—

"Pro ectin
Tl

Education
"Conflicts and Confidentiality for Government Lawyers",
Attorney General’s Seminar {(1891).

Responsibility", The
{1990} .

a Association of

e

awyars"”, Young Lawyers
iation, Bridge The Gap

r The Tax Cases: Attorney Discipline
Vlla Cases,” ILowa State Bar
Meeting Seminar. {1988} .

“The Raticnal
in the Failur:
Association,

s

"

“Attorney Disc Iowa

ipline in Iowa: An Overview,
Academy of Trial Law

wyers Seminar {(1988).

st", Association of Trial Lawyers

"Conflicts of Intere
i ting (1988}.

of Iowa, Annua

“Ethics: The Do’s and Don’t’s ~ Where Are The

Complaints Coming FProm?” Icowa State Bar Association
Traveling Seminar {1887).

“Attorney Discipline: 2an Overview of Grievance
Commission Procedures,” Association of Trial Lawyers of
Iowa, Annual Convention (1982).

"Representation Beyond Sentencing and Appeal: The Iowa
Board of Parole", Association of Trial Lawyers of Iowa,
Annual Convention (1982).

5
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16.

17.
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faw outlines for the foregoing presentations that
are available are attached.)

Health: What is the present state of your heslth? List the
date of your last physical examination.

The state of my health is good. T have a mild tendency
toward diabetes, but that is being controlled with diet
alone. I had a number of diagnostic tests in December

of 2006.

Judicial Office: State {(chrconologically) any judicial
offices you have held, whether such position was elected or
appointed, and a description of the jurisdiction of each
such court.

No judicial offices held.

Citations: If you are or have been a judge, provide: (1)
citations for the ten most significant opinions you have
written; (2) a short summary of and citations for all
appellate opinions where your decisions were resversed or
where your judgment was affirmed with significant criticism
of your substantive or procedural rulings; and (3) citations
ng on federal or state constitutional
issues, together with the citation to appellate court
rulings on such opinions. If any of the opinions listed
were not officially reported, please provide copies of the
opinions.

Not applicable.

Public Office: State {(chronologically) any public offices
vou have held, other than judicial offices, including the
terms of service and whether such positions were elected or
appointed. State {(chronologically) any unsuccessful
candidacies for elective public office.

No public offices or candidacy.

Legal Career:

a. Describe chronologically your law practice and
experience after graduation from law school
including:

1. whether you served as clerk to a judge,
and if so, the name of the judge, the
court, and the dates of the period vou
were a clerk;
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2. whether you practiced alone, and if so,
the addresses and dates;

3. the dates, names and addresses of law
firms or offices, companies or
governmental agencies with which you
have been connected, and the nature of
your connection with each;

Response: While still a law student, and after a
successful internship with the U.S$. District Court for
the Southern District of Iowa, I was hired as an
assistant to then U.S. Magistrate Judge Ronald E.
Longstaff (now Chief U.S. District Judge) in the U.S.
District Court for the Southern District of Iowa in Des
Moines, Iowa. Full-time law clerks were not
specifically provided for the Magistrate Judges at that
time, but a position of assistant was provided. Thus,
I was hired in the positicn of a full-time assistant
but functioned as a law clerk to Judge Longstaff from
October of 1977 through my graduation from law school
in June of 1972. Upon graduation from law school I
became an associate with Mosier, Thomas, Beatty,
Dutton, Braun & Staack {now Dubtomn, Braun, Staack &
Hellman, PC;, 3131 Brockway Road, Waterloo, IA 50704.

I left the Mosier, Thomas firm in 1981 to start the new
firm of Humphrey, Haas & Gritznexr, 808 5% Avenue, Des
Moines, IA 50309. I practiced only a few months in
1881 and 1982 with this second firm and departed when
the other two partners elected to advertise their
services. Then in 1982 I became an associlate with the
firm of Nyemaster, Goode, Voigts, West, Hansell &
O’Brien, PC, 700 Walnut, Suite 1600, Des Moines, IA
50309, where I have practiced to the present time. I
became a shareholder in the firm in 1986. In addition
to my law practice, in 1980 I was appointed by Towa
Governor Robert D. Ray as a member of the Towa Board of
Parcle, where I served through 1982.

b. 1. What has been the general character of your
law practice, dividing it into periods with
dates 1f its character has changed over the
years?

Response: Throughout my legal career I have been
primarily invelved in civil litigation, with most
of that work on behalf of defendants. The cases
ranged from contract and commercial matters to
mass torts. Beginning in the early 1980's I began
working on a geries of cases arising out of large
fires; and ir the last ten vears my practice has
been predominantly focused on large fire

7
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litigation throughout the United States. A
secondary area of emphasis has been legal ethics.
From 1985 through 19%0, I was the primary
presecutor for the Committee on Professional
Bthics and Conduct of the Iowa State Bar
Agssociation and the Client Security and Attorney
Disciplinary Conmission of the Towa Supreme Court.
From that work I have become recognized as an
autrhority on legal ethics in Iowa and am
frequently called upon to resolve ethical issues
for other lawyers. .

2. Describe your typical former clients, and
meation the arsas, if any, in which you have
specialized.

Responge: My typical clisnts have been large
manufacturing companies and other commercial
enterprises whose products, services or operations
have been in some way connected with the origin ox
spread of large fires. I have a national practice .
in defending claims arising out of large and
serious fire events. I serve as national counsel
to some companies in this area, and am also
fregquently called upon by excess insurance
companies to become involved in the defense of
high exposure cases. I am particularly recognize
for my work in assembling and presenting the
technical defenses to large fire claims. In
addition to this work, as noted above, I am
recognized as an authority on legal ethics and
therefore am freguently contacted by other
attorneys with questions or problems in the area
of profegsicnal responsikbility.

1. Did you appear in court frequently,
occasicnally, or not at all? If the
frequency of your appearances in court
varied, describe each such variance, giving
dates.

Respeonse: I appeared in court guite frequently in
the early stages of my career, and I still appear
regularly in court. As the cases have grown in
scope and complexity in the past ten years, the
court appearances have lessened. The preparation
time of larger cases will diminish actual court
time; and higher risk cases have an increased
likelihood of settlement.

2. What percentage of these appeararnces was in:
(a) federal courts;

8
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{b) state courts of record;
{c} othker courts.

Response: Greater than fifty percent of my cases
have been in federal courts. The remainder of the
cases would have been in state courts. The
exception to this would have been the period of
time in which I prosecuted digciplinary cases,
where well over one hundred such cases were
presented to the Grievance Commission of the Iowa
Supreme Court and eventually to the Iowa Supreme
Court.

3. What percentage of your litigation was:
{a) civil;
(b)Y criminal.

Regponsge: Other than my work as a law clerk
and my service as a lawyer member of the Iowa
Board of Parcole, all of my professional work
has been in civil litigation.

4. State the number of cases in courts of record
vou trisd to verdict or judgment {(rather than
settled), indicating whether you were sole
counsel, chief counsel, oxr associate counsel.

Response: While I have not maintained specific
records I believe the number of cases tried would
be about 30. Of that number I believe I was sole
counsel in 13 cases, chief counsel in 12 and
associate counsel in 5. I alsc tried over 100
cases to the Grievance Commissicn of the Iowa
Supreme Court asg the sole counsel.

5. What percentage of these trials was:
(a) jury;
(b) non-jury.

Respomse: Of the civil casss tried to conclusion
approximately 63 percent wers jury trials.

Litigation: Describe the ten most significant litigated
matters which you personally handled. Give the citatlons,
if the cases were reported, and the docket number and date
if unreported. Give a capsule summary of the substance of
each case. Identify the party or parties whom you
represented; describe in detail the nature of your
participation in the litigation and the final disposition of
the case. Also state as to each case:

{a} the date of representation:;

g
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(b) the name of the court and the name of the judge or
judges before whom the case was litigated; and

(¢) the individual name, addresses, and telephone
numbers of co-counsel and of principal counsel for
each of the other parties.

Response:

1. Tatz et al. v. B.F. Goodrich, et al., Law No. 37-21553,
Iowa District Court for Polk Cournty.
Summary: This was a product liability case arising out

of a fire at the Younkers department store in Des
Moines, IA, rgsulting in 11 deaths, several personal
injuries and approximately $16,000,000 in property
loss. I was initially assisting another attorney in
our office as counsel for Northwestern Bell Telephone
Company and Western Electric. The case was settled in
advance of trial as to those clients. I was then
retained by B.F. Goodrich and The Society of the
Plastics Industry to reenter the case on their behalf
for trial. Thers were a large number of corporate
defendants, represented by numerous counsel. A group
of six lawvers were chosen by the joint defense group
to try the case in court, and I was among that trial
group. This case invelved claims of unusual fire
performance characteristics of polyvinyl chloride. The
only issue tried was the cause of the fire, which the
jury found did involve PVC wire insulation in the
vounkers building.  Subsequent to that trial all
matters were settled, but for one other party which
successful obtained a summary judgment.
{(a) 1982-1983
(k) Iowa District Court for Polk County, Judge Richard
Strickler.
(c) Co-counsgel: L. R. Voigts
‘ Nyemagter, Goode

700 Walnut, Ste. 1600

Des Moines, IA 50309

{515) 283-3100

Charles Cronin

Stites & Harbison

400 W. Market St., Ste. 1800
Louisville, KY 40202

(502) 587-3400

Carl Henlein

Brown, Todd & Heyburn

400 W. Market St, 32° Flr.
Louisville, KY 40202

(502) 589-5400

10
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J. B. Mackaman
£99 Walnut St.
Des Moines, IA 50309
(515) 244-2600

Plaintiffs: George LaMarca
LaMarca & Landry
1300 507 st.
West Des Moines, IA 50263
(515) 225-2600

Randy Duncan

400 Locust St., Ste. 380
Des Moines, IA 50309
(515 288-6440

Others: Robert Van Voren
220 N. Main, Ste. 600
Davenport, IA 52801
(319) 324-3246

Donald Wine

566 Walnut S8t., Ste. 2500
Des Moines, IA 50309
{815) 288-2500

Theodore Duffield

728 Insurance Exchange Bldg.
Des Moines, IA 50309

(515) 283-2147

H. Richard Smith

100 Court Ave., Ste. €00
Des Moines, IA 50309
(515) 243-7611

James L. Gale

2800 Two Hannodver Sg.
Raleigh, NC 27601
(919) 755-8763

Jackson Laboratory v. Remlite Company, Inc., No. CV-90-
47-B, United States District Court for the District of
Maine.

Summary: This was a product liability case arising out
of a fire at the Jackson Laboratory, a genetics
regearch facility at Bar Harbor, Maine. The fire
resulted in a claimed loss of $35,000,000 in facilities
and business interruption in regard to the laboratory
production of research mice. Our client, Crane Co.,

11
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manufactured a fiberglass reinforced plastic paneling
being used in a remodeling at the lab, which was
accused of having substantially spread the fire. I was
lead defense counsel in the case. The case was tried
to a jury which returned a defense verdict.

{a) 1988-1592

(b} United States District Court for the District of
Maine, Judge Morton Brody.

(¢} Co-counsel: John Ballou
Deceased
Plaintiffs: Gary Gordon

333 g. 7™ gt. Ste. 2000
Minneapolis, MN 55402
{612} 340-7951

Albright, et al. v. Aeroguip, et al., No. B~0146864 in
the District Court for Jefferson County Texas, and No.
3:94CV447 in the United States District Court for the
Middle District of North Carolina.
Summary: This was a product liability case that arose
out of a fire at the Imperial Food Products facility in
Hamlet, NC, in which 25 persons were killed and over 70
persons suffered personal injuries. Our ¢lient, Crane
Co., manufactured paneling used in ceiling tile at the
facility. The claim was that our paneling had spread
the fire and contributed to the smoke throughout the
building. A joint defense group was formed to organize
over 40 different corporate defendants. The group of
defense counsel elected me to the Steering Committee
and as Chairman of the Committee on Expert Witnesses of
the defense group. This case wag filed in Beaumont,
TX, where substantial challenges to jurisdiction of the
Texas courts were mounted, leading eventually to the
Texas Supreme Court. At one point in the litigation,
the matter was removed to federal court in Texas and
then transferred to North Carolina. The case was later
remanded to the Texas court. The mabter was eventually
settled before the Texas Suprene Court could rule on
the guestion of Texas jurisdicticn over the case.
{a) 1993-1999
(b) District Court for Jefferson County Texas, Judge
Gary Sanderson; United States District Court for the
Middle District of North Carolina, Judge Woodrow Tilly;
United States District Court for the Eastern District
of Texas, Judge Howell . Cobb.
{c) Co-counsel: James L. Gale

2800 Two Hannover 5g.

Raleigh, NC 27601

(919} 755-8763

John Bissell

12
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595 Orleans St.
Beaumont, TX 77701
{409) 981-1000

Plaintiffs: Mitchell Toups
P.0. Box 350
Beaumont, TX 77704
(409 838-0101

.
-
n
I
o
o

thers: {(Only very active lawyers

Michael King

150 N. Michigan Ave., Ste. 2500
Chicago, IL 60601

(312) 538-1000

Michael Hughes
800 Bank One Center
Superior Ave. East
Cleveland, OH 44114
(216) 566-8200

Winston Miller

Brown, Todd & Heyburn

400 W. Market St, 32™ Flr.
Louisville, KY 40202

(502) 589-5400

Brian F. Toochey

North Point, 901 Lakeside Ave.
Cleveland, OH 44114

(216) 586~724¢6

Arthur v. The Supreme Court of Iowa, No. 88-1340-B, in
the United Stateg District Court for the Southern
District of ITowa.

Summary: Three Minnesota lawyers attempted to gain
admission to the Towa bar on motion, without making an
adequate showing of a bona fide intention to open an
office for the practice of law in Iowa, as required by
Supreme Court rules. When the Iowa Supreme Court denied
their admission they brought this action under 42
U.S.C. §1983, naming both the court and each of the
individual nine justices of the court. I was retained
to defend the individual justices. We filed a
successful Motion to Dismiss on grounds of issue and
claim preclusion and an impermissible collateral attack
on a matter within the purview of the Iowa Supreme
Court.

(a) 1988-1389

13
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(b) United States District Court for the Southern

District of Iowa, Judge Harold D. Vietor.

(¢} Plaintiff counsel: Judge Mark W. Bennett
Federal Building
Sioux City, IA 51102
(712) 233-3909

Other Counsel: ®lizabeth M. Osenbaugh
Deputy Attorney General
(Deceased)

James Curtis, et al. v. Granite State Insurance
Company, No. 85-8307-B, in the United States District
Court for the Southern District of Iowa.

Summary: This was an action in which the Plaintiff
claimed the Defendant insurance company had committed
i in failing to settle a claim on the

‘s business resulting from a fire. The
carrier had argued the fire was intentionally set by
the insured. The court dismissed the claim for
punitive damages. The jury found the claim should be
paid. I was the sole defense counsel for Granite State
Insurance.

District Court for the Southern
, Judge Harold D. Vieto
Counsel: Keith E. Uhl
3103 Elmwood Dr.
Des Moines, IA 50312
(515) 255-8082

First National Bank of West Des Moines v. American
Standard, Inc., No. 87-130-B, United States District
Court for the Southern District of Iowa.
Summarv: I was the lead defense counsel for American
Standard, d/b/a The Trane Company, defending a claim
that a Trane heater had caused a fire which destroyed
the Plaintiff bank. The jury returned a verdict for
the Defendant. i
(a) 1987-1988
(b) United States District Court for the Southern
District of Iowa, Judge William C. Stuart.
(c) Plaintiff’s Counsel: Steven K. Scharnberg

604 Locust St, 4™ Flr.

Des Moines, IA 50309

(515) 288-0145

Mercer v. Gerry Baby Products Company, No. 3-93-CV-
10168, in the United States District Court for the
Southern District of Iowa.

Summarv: This was a product liability action arising
out of a fire in which one child died and another child

14



75

was severely burned. My client was the Gerry Baby
Products Company, manufacturer of a baby monitor device
rhat was alleged to have caused the fire. After
extensive discovery I settled the case as to the Gerry
Baby Products Company, and then represented the company
in a national recall campaign concerning the monitor.
The case went on to trizl and a large verdict against a
smoke detector manufacturer.
(a) 1993-1996
{b) United States District Court for the Southern
District of Iowa, Judge Charles Wolle, with the
settlement confersnce conducted by Senior Judge William
C. Stuart.
(c) Plaintiffs’ counsel: James L. Fetterly

2800 Lafalle Plaza

800 LaSalle Ave.

Minneapolis, MN 55402

(612} 3495-8500

John O. Moeller

601 Brady St., Ste. 303
Davenport, IA 52803
(319) 323-3014

Other Counsel: Michael Bush
5505 Victoria Ave.
Davenport, IA 52807
(319) 344-4900

John Egan

100 Charles River Plaza
Boston, MA (02114

(617) 973~6226

Roger Lathrop

600 Union Arcade Bldg.
111 Bast Third St.
Davenport, IA 52801
(319) 326-4491

Stuart Lefstein

P.0O. Box 3250

Rock Isgland, IL 61204
(309) 788-5661

Midwest Home Distributors v. DOMCO Industries LTD and
Onthank Co, LA 24409, Iowa District Court for Linn
County.

Summarv: This was a commercial interference and
contract case involving distributorship for vinyl floor
covering in a section of the midwest. My client,

is5
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Onthank Co., had obtained the distributor position to
the exclusion of the Plaintiff. The jury returned a
defense verdict for my client, but awarded a large
verdict for the Plaintiff against DOMCO.
(a) 1994-1996
(b) Towa District Court for Linn County, Judge William
Eads.
(¢} Plaintiffs’ Counsel: Robert Houghton

500 Firstar Bank Bldg.

Cedar Rapids, IA 52406

(319) 365-9461

Other Counsel: Stephen J. Holtman
115 Third St.SE, Ste. 1200
Cedar Rapids, IA 52401
(31%9) 366-7641

Ritzert v. Salisbury Chemicals, Inc., No. 26121-0195 in
the Iowa District Court for Floyd County.
Summarv: An accidental release of hydrogen chloride
from storage facilities for my client, Salisbury
Chemicals, exposed Mr. Ritzert to the acid effects of
the vapor. This was a case by Mr. Ritzert and his wife
for his injuries and her loss of consortium. In this
case of a large chemical company versus an injured
individual, the jury returned a verdict finding Mr.
Ritzert to have peen primarily at fault for his
injuries. Since the consortium claim is not derivative
under Iowa law, Mrs. Ritzert recovered a small amount.
{a) 1995-1887
(b) Iowa District Court for Floyd County, Judge Bryan
H. McKinley.
(c} Plaintiffs’ Counsel: H. P. Folkers

23 Third St. NW, Ste. 200

Mason City, IA 50401

(641) 423-4843

Steve VandenBerg

200 N. Adams

Mason City, IA 50401
(641) 424-8143

Nordine v. Iowa Lutheran Hospital, et al., No. 88-
1600A, United States District Court for the Southern
Digtrict of Iowa.

Summarv: This antitrust claim arose out of disciplinary
action against a psychiatrist by the medical staff of
Iowa Lutheran Hospital and Fairview Hospital of
Minnesota. I defended the hospitals in the case
proving the absence of any antitrust claim, and the
presence of professional misconduct on the part of the

16



139,

77

missed as a matter of law at

doctor. The case was di s
tiff’s case during the trial.

the close of the Plainti
{a) 1989-19%4

(b) United States District Court for the Southern
district of Iowa, Judge Charles Wolle; and the United
States Court of Appeals for the Highth Circuit (Wo. 93~

s
£

15828IDM) .
fo} Plaintiff’s Counsel: Michasl Sellers
1501 42* St., Ste. 380
West Des Moines, TA 50256
{B15; 221-0111
Other Counsel: David L. Brown
8% Fir. 218 6% ave.
Des Moines, IA 50309
15137 244-2141
Leca st gignificant legal
acti ding significant
liti to trial or legal matters
that cribe the nature of
your n in ¢ any
informa acted I b vilege
{unless the privilege has been waived.)
Response: Essentially all of my major work has been in
matters which progressaed to trizl or were settled during the
litigation process. As national counsel for a manufacturer
of housing I directed litigation efforts in multiple death

»3

i

ix states. I was pergonally

, case development, and legal
strategy in all of these cases which were settled on very
favorable ter for m ient. For a manufacturer of
electrical sguipment I s lead counsel on a series of cases
in five states ranging from wrongful death and serious
personal injury to property demage, bringing all of these
cases te favorable settlement resolution. I also
represented this electrical manufacturer in connection with
a nation-wide recall of one of its products, in conjunction
with the Consumexr Product Safety Commission. I an currently
one of the lead defense counsel in an estimated
$100,000,000.00 fire loss in Arizona, and an estimated
$35,000,000.00 fire loss in Indiana. And, I am one of the
lead defense counsel in 2 case in Kansas where it is claimed
escaping gas from an underground storage facility has
imperiled an entire city. In esach of these current cases I
am directly involved in investigation, case development,
discovery and legal strategy. I was involved in a large
international trade secret and commercial interference case
in which I spent time in India, coordinating with counsel
and proceedings there while directing the litigation in the
United States; but, I seventually had to withdraw from this

fires and explosions in ¢
involved in the discovery
s

17
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case having become a witness to conduct of opposing counsel.

Further, I would note my work in the area of legal ethics.
As indicated previously I prosecuted over 100 professional
disciplinary cases. I also advised the Committee on
Professional Ethics and Conduct on ethics opinions and
became a recognized authority on legal ethics. I have
lectured frequently on this topic, and I chaired the special
committee formed by the Board of Governors of the Iowa State
Bar Assoclation to examine the question of converting the
Iowa legal ethics structure from the Model Code to the Model
Rules of Professional Conduct. I also serve as an expert
witness on professional responsibility.

18
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II. FINANCIAL DATA AND CONFLICT OF INTEREST (PUBLIC)

List sources, amounts and dates of all anticipated receipts
from deferred income arrangements, stock, options,
uncompleted contracts and other future benefits which you
expect to derive from previous business relationships,
professional services, firm memberships, former employers,
clients, or customers. Please describe the arrangements you
have made to be compensated in the future for any financial
or business interest.

Responge: The only such benefit I would anticipate would be
from the buy-out provisions (deferred compensation) for my
t wvaluation the amount of $136,000.00

law firm. Under current
would be paid out over a period of three years, if we
proceed pursuant to my employment contract with the
Professzional Corporation. The firm may elect to a shorter
payment pericd to avoid the continuing financial connection.
At my departure from the firm I would be entitled to
approximately $5,000.00 for my share of stock in the
professional corporation. One large class action case which
has been pending during my time with the firm and would
likely be resolved after my departure, may result in a
payment of my share of the proceeds during my time with the
firm.

Explain how vou will resolve any potential conflict of
interest, including the procedure you will follow in
determining these areas of concern. Identify the categories
of litigation and financial arrangements that are likely to
present potential conflicts-of-interest during your initial
service in the position to which you have been nominated.
Response: I would promptly review cases upon assignment to
determine if any significant potential conflict exists with
the subject matter or the parties. In the event I determine
there iz a clear conflict, I would exchange the case with a
similar matter from another federal judge. IF the conflict
is not clear but possible, I would advise the counsel for
the parties of my concern and request a response within a
short period of time. Should the parties demonstrate a
legitimate concern, I would exchange the case even though
grounds for disgualification might not exist. I would take
care to follow the canons of judicial ethics for the Eighth
Circuit Court of Appeals.

De you have any plans, commitments, or agreements to pursue
outside employment, with or without compensation, during
your service with the court? If so, explain.

[
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Response: I have no such plans.

List gources and amounts of all income received during the
calendar year preceding your nomination and for the current
calendar year, including all salaries, fees, dividends,
interest, gifts, rents, royalties, patents, honoraria, and
other items exceeding $3500 orx more (If you prefer to do so,
copies of the financial disclosure report, required by the
Ethics in Government Act of 1978, may be substituted here.)

Please see the attached Financial Disclosure Report.

e the attached financ

let ial net worth statement
add schedules as called fo

rj.

statement.

Have yvou ever held a position or played a role in a
political campaign? If so, please identify the particulars
of the campaign, including the candidate, dates of the
campaign, your title and responsibilities.

Response: I was nairman of the Republican Central
Committee for Black Hawk County, Iowa, during the 1980
election year, and fhus responsible for the party effort on
behalf of various local and statewide candidates. During
the 1986 election campaign I was a member of the campaign
committee for United States Senator Charles Grassley, and
involved in various campaign activities in support of
Senator Grassley. I later became the co-chair of the
Grassley Committee, Inc., and was in that capacity in the
1992 campaign. I then became chailrman of the Grassley
Committee, Inc., through the 1998 campaign and until March
2001. As co-chair the Committee I was largely involved

1 strategy and advertising for the
campaign. As chairman of the Committee I had the executive
responsibility for the general management of the campaign
organization as well as the political strategy and
advertising. This was always an oversight role in that the
organization had professional staff and consultants to
parform the operational work.

20
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Repart reguired by the Ethics in

501005 | FINANCIAL DISCLOSURE REPORT  Govermmentdcrof 1976, as amended
Rev, /2000 Nominati ) (5 US5.C. App. €, Sec. 191-112)
Nomination Report

—

Iritial Anmual Final

7
exson Reporting  (Last name, first, middle initial) 2. Court or Organization | 3. Date of Report |
{ ]

zner, 2. borsizseoon

[ |

4. Title A riicle [T] judges indicate active or senior {5 Report Type (check type} | 6. Reporting Period
" /10/2001 91/61/2000 |
il or part.tive) L D _C7/30/2001 | EZCW |
. i o J
I o7797/200 :
| i
i |

8. On the basis of the information contained in this Report and any
medifications pertaining thereto, it is in my opinion, in compliance

]
|
i
|
i
staties; mogistrare fudges indicate J
i
|
i
i
| with applicable laws and regulations.

BDate

1. POSITIONS (Reporting in

= POSITION
| NONE ¥ reportabie positions.)
1 Attorney/Shar Wasn,
2
1. AGREEMENTS (Reporiing individual conly; see pp. I4-16 of Instructions.}
DATE PARTIES AND TERMS
NONE (Vo reporiable agreements.)
12001
2 1994
31994

III. NON-INVESTMENT INCOME  Reporting individual and spouse; see pp. 17-24 of Instructions.]
DATE SOURCE AND TYPE GROSS INCOME
NONE (Mo reportable non-investment income. ) {yours, not spause’s)

1
2 1399 $251,125
3 2000 5275, 953,00
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Name of Person Reporting Date of Report

. 97/13/2001

FINANCIAL DISCLOSURE REPORT

IV. REIMBURSEMENTS .- transportation, lodging, food, entertainment.

“ecludes those 10 spouse and dependent children. See pp, 25-28 of Instructions}

SOURCE DESCRIPTION
NONE (No such reportable reimbursements.)
1
2

3

4

€

7

V. GIFTS

(Tnchudes those 10 spouse and degendsnt childven. See pp. 29-32 of inst

SOURCE DESCRIPTION VALUE
| NONE  (¥osuchceportable gifts.)

2

3
VI. LIABILITIES
(Includes those of spouse and dependient children. See pp 33 )
— CREDITOR DESCRIPTION VALUE CODE*
‘XJ NONE (N6 teportable Rabilitics.)

py

2z

3
* VAL CODES:3=$15,000 or less K=$15,001-550,000 L=850.001t0 100,000 M=$100,001-5250,000 N=$250,001-5500,000 i

0=8500,001-31,000,000 P1=51,000,001-$5.000,000 00,000 P3=$25,000,001-850,000,600 P4=850,000,001 or more ;
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| Dute of Report
07/13/2001

| Name of Person Reporting

1
| -
FINANCIAL DISCLOSURE REPORT |Gritzner, James E.

(Includes those of spouse and
VIL Page 1 INVESTMENTS and TRUSTS-- income, value, transactions dependent childrer. See pp. 36-54 of Instructiors.

| a B. I D,
escrigton of Assets Insome ducing Gross valbe | Transactions during reporting period
E N . reporting period at2nd of
(including trust assets) reporing
period
o @ o lp @ T I not sxempt from disclosire
Amouat | Type Valune{Valie | Type i -
Place "(Y)" affer each asset Cods . Code | Method | (e.g., buy, @ & @ 1o
axempt from prior disclosie. (AH) |dividend,  [(3P) {Code ]seff, pastial Due: | Vatue[Gain | ldentity of
rem or {QW) | sale, merger, Month- { Cods iCade | buy
interest) redamption} Day (A-HY GF private
wansastion)
’"lNoNE ¢ or |
‘ transaction: !
i ki T H

3
T T
K |7

ES v lExaue?

3 T |EXEMET

T ExEMET

T | ExeMPT

-
»

-
S

D=33,061-$13.000 =$15,001-830,000
0,001-85,000,000  H2=85,000.601 or more

1 Tne/Gain Codes: A=51,000 ar less B=$1.001-
. BL.D4) F=850,001-$100,000 G=8100,001-81,000,000

01-8500,300
00,001 or more

2 val Codes: Js

15,000 or fess K=$13,001-850,000 1=850,001-8100,000 M=8100,001-823¢,
(Col, €1, D3)  0=$500,001-81.000,000 1

,000,001-$5,000,000 P2=S$5,000,001-523,000,000 P3~525,000,00

=Assessaent T=Cash/Market

praisal R=Cast {rew estate only)
Other WeBstimaied

3 Val Mih Codes: Q=
(Col. €2
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Name of Person Reporting | Date of Repart [
FINANCIAL DISCLOSURE REPQRT | Sritense, James 2 lomsmal |
VIXI. ADDITIONAL INFORMATION OR EXPLANATIONS.
fiwddicate part of report]
Name of Person Reporting Date of Report
FINANCIAL DISCLOSURE REPQRT| Britner, James &. Q771372008
-SECTION HEADING.  {Indicate part of report)
Information continued from Parts I through VI, inclusive.
PART 2. AGREEMENTS (c )
e Date Terns
4 2001 Nye
Name of Person Reporting Date of Report
FINANCIAL DISCLOSURE REPORT nznec, Jswes I, 27/12/2001

IX. CERTIFICATION

file this repors

lon 1047,

Note:

FILING INSTRUCTIONS
Mail original and three additional copies to:

Committee on Financial Disclosure
Administrative Office of the United States Courts
One Columbus Circle, N.E,

Suite 2-301

Washington, D.C. 20544
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FINANCIAL STATEMENT

NET WOR'

Cash con hand

and in banks

8 ¥otes payable

Account

Due £

4101000 jo

1451000 {C0
cash value

20182 149

2201397 133

1261000 100 0

Firm Stock 5000 |00 1236 1410

Total Assets 1441 80 worth 123 144180

CONTINGENT

On lea:

ses or

gal

Cla

2rovis

ion
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Schedules to Financial Statement

Listed Securities

Gateway Inc. 3,548.00
Magytag Corp. 3,460.00
McLeod USA Inc. 1,230.00
Putnam International Growth Fund 6,251.00
AIM Large Cap Growth Fund 7,593.00
AIM Emerging Grown Fund 5,210.00
PIMCO Global Innovation Fund 5,727.00
Janus Pund 31,017.95
Fidelity Asset Manager Fund 17.246.72

SR1,303.67
Real Estate Qwned

West Des Moines, [A §410,000.00
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An ethical consideration under Canon 2 of the American Bar
Assoclation's Code of Professional Responsibility calls for
Tevery lawyer, regardless of professional prominence or
professional workload, to find some time to participate in
serving the disadvantaged.' Describe what you have done to

1£i11 these fespon5101711;es listing specific instances
and the amount of time devoted to esach.

Response: My primary work has been with the Alliance for
Arts and Understanding, a non-profit organization dedicated
to improvement of international relations through artistic

endeavors. This organization has aided financially
threatened musical artists and artistic crganizations in
several impoverished countries of the world. I have been a

Board member and served as Chalrman of the Board for several
vears, amounting to hundreds of hours of work. While my
travel makes some of this activity difficult, ocur firm has
made the financial commitment to make several lawyers

£
available to support the Volunteer Lawyers Project,
contributing thousands of hours of time on behalf of the
fixrm.

The American Bar Association’'s Commentary to its Code of
Judicial Conduct states that it is inappropriate for a judge
to hold membership in any organization that invidiously
digceriminates on is of race, sex, or religion. Do

s nave you belonged, to any
organization which 4z iminates -~ through either formal
membership reguirements or the practical implementation of
membership policies? If so, list, with dates of membership.
What yvou have done to try to change these policies?

vou currently be

Response: I am not aware of any such discrimination in any

ocrganization in which T have been a member.

Is there a selection commission in your jurisdiction to
recommend candidates for nomination to the federal courts?
If so, did it recommend your nomination? Please describe
your experience in the entire judicial selection process,
from beginning to end (including the circumstances which led
to your nomination and interviews in which you
participated).

Response. There is no selection commission in this
jurisdiction. Upon encouragement from a number of sources,
I advised Senator Charleg E. Grassley of my interest in the
appointment. Senator Grassley appointed an informal
committee of three respected Iowa attorneys who reviewed

22
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candidate materials, conducted interviews of the various
candidates, and made a recommendation to Senator Grassley of
what they viewed as the top three candidates. It is my
understanding Senator Grassley further considered this
recommendation, perhaps with other resources, and then
recommended the list of three candidates for review by the
Office of White House Counsel. I was interviewed by several
atforneys in the Office of White House Counsel. I responded
to a number of guestionnaire items and was interviewed for
background information. I was nominated on July 10, 2001.

Has anvone involved in the process of selec Llrg you as a
judicial nominee discussed with you any specific case, legal
issue or guestlon in a manner that could reasonably be
interpreted as asking how you would rule on such case,
issue, or gquestion? so, please axplain fully.

Response: No

please discuss your views on the following criticism
involving "judicial achivism. "

The role of the Federal jhdici=ry within the Federal
government, and within society generally, has become the
subject of increasing controversy in recent vears. It has
become the target of both popular and academic criticism
that alleges that the judicial branch has usurpmd many of
the prerogatives of other branches and levels of government.

of the characteristics of this "jud
said to include:

icial activism® have

e

]

o' n

o

3

ER 2 tendency by the judlc1ar/ toward problem-
solution rather than grievance-resolution;

b. A tendency by the judiciary to employ the
individual plaintiff ag a vehicle for the
imposition of far-reaching orders extending to
broad classes of individuals;

A tendency by the judiciary to impose broad,
affirmative duties upon governments and society;

1

ad. A tendency by the jud*ciary toward loosening
Jurisdicticnal requirements such as standing and
ripeness; and

a. A tendancy by the juolcvary to imposge itself upon
other institutions in the manner of an
administrator with continuing oversight
responsibilities.
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Response: The analysis of this general issue necessarily has
its genesis in the basic ructure of the federal system and
the Constitutional and statutory limits on federal court
jurisdiction. The separation of powers not only defines the
roles of the executive, legislative and judicial branches,
but also limits those roles from intrusion upon one another.
Article III of the United States Con tion vests the
Judicial power in the judicial branch the limitation
that this power be exercised over spec cases or
controversies. The Supreme Court has edly observed
this places substantial constitutiona its on the power
of the ccurts. At bottom this limita: precludes advisory

opinions.
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Senator CANTWELL. Mr. Blackburn, would you like to introduce
anyone?

STATEMENT OF ROBERT BLACKBURN, OF COLORADO, NOMI-
NEE TO BE DISTRICT JUDGE FOR THE DISTRICT OF COLO-
RADO

Judge BLACKBURN. I would. Before that, I would like to take this
opportunity to personally thank you and Senator Leahy, Senator
Grassley and Kyl and other members of the Senate Judiciary Com-
mittee for affording us this unique and privileged opportunity, after
what has been certainly a humbling, sobering, and deliberative
process.

I am pleased to have with me today my wife and partner of now
near 25 years, Connie Blackburn. Connie was born and raised for
a time in Iowa and she wanted me to go on the record for her in
support of the two Iowa nominees, as well. [Laughter.]

Judge BLACKBURN. Seated with her is my father, Ed Blackburn,
who is more than just my father, certainly a friend, and for the last
10 years he and I raised beautiful registered Black Angus cattle to-
gether and survived economically to talk about it. He is here.

Deeper in the audience is a friend and former colleague of mine,
Scott R. Foncannon, Esquire, and his daughter, Sarah. Until re-
cently, Scott practiced law in southeastern Colorado and appeared
frequently before my court. He has recently transitioned with his
family to the State of Maryland, and I can truly say that if all
judges had the kind of attorney that Mr. Foncannon is before them,
they would indeed be blessed and their jobs made much easier.

[The biographical information of Judge Blackburn follows:]
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RESPONSES OF
THE HON. ROBERT E. BLACKBURN
TO THE
QUESTIONNAIRE FOR JUDICIAL NOMINEES
(For The United States Senate Committee on The Judiciary)

L. BIOGRAPHICAL INFORMATION (PUBLIC)

1. Full name (include any former names used.)
1. My full name-is Robert Edward Blackburn. I formally use the name, Robert E.
Blackburn. I generally use and prefer the name, Bob Blackburn.

2. Address: List current place of residence and office address(es).

2. I reside in Las Animas, Colorado 81054. As a state court district judge, I have offices in
the following three county courthouses: Otero County Courthouse, Room 205, 13 West
Third Street, La Junta, Colorado 81050 (principal office); Bent County Courthouse, Las
Animas, Colorado 81054; and Crowley County Courthouse, Ordway, Colorade 81063,

3. Date and place of birth.
3. I'was born April 12, 1956, at St. Anthony’s Hospital in Lakewood, Colorado.

4. Marital Status (include maiden name of wife, or husband's name). List spouse's occupation,
employer's name and business address(es).

4. My wife is Constance (Connie) Lee Blackburn, formerly Constance Lee Mack. She is a
homemaker and provides daycare in our home for our granddaughter.

5. Education: List each college and law school you have attended, including dates of attendance,
degrees received, and dates degrees were granted.
5. a. I have a Bachelor of Arts degree from Western State College in Gunnison,
Colorado, which I attended from September 1968 to May 1972 (I graduated in May 1972);
and

b. I have a Juris Doctor degree from the University of Colorade Law School in
Boulder, Colorado, which I attended from August 1972 to December 1974 (I graduated
December 23, 1974).

6. Employment Record: List (by year) all business or professional corporations, companies,
firms, or other enterprises, partnerships, institutions and organizations, nonprofit or otherwise,
including firms, with which you were connected as an officer, director, partner, proprietor, or
employee since graduation from college.
6. a. I was a proprietor in Blackburn Angus, a registered Black Angus cattle ranch of
Las Animas, Colorado, from February 7, 1991, until June 16, 2001;

b. I was the judicial member of the board of directors of Tri-County Community
Corrections, a statutorily created local community corrections project, from September
1992 until approximately June 1995;
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¢. I was a partner in Tradition Associates, a partnership formed to market the
Black Angus bull, Hoff Tradition SC 456, from April 1994, until December 1996;
d. I was appointed Town Attorney for the Town of Kim, Colorado, and served
from approximately November 1976 until July 1988;
e. I was appointed Deputy District Attorney for the Sixteenth Judicial District and
served from approximately 1980 until approximately 1986;
f. I was appointed County Attorney for Bent County Coloradoe, and served from
January 1980 until July 1988; and
g. I was appointed Municipal Judge for the Town of Kim, Colorado, and served
from approximately 1985 until July 1988.

7. Military Service: Have you had any military service? If so, give particulars, including the
dates, branch of service, rank or rate, serial number and type of discharge received.
7. Y have no military service.

8. Honors and Awards: List any scholarships, fellowships, honorary degrees, and honorary
society memberships that you believe would be of interest to the Committee.

8. While attending Western State College in Gunnison, Colorado, I was awarded an
academic scholarship and was recognized as the top arts and humanities student from 1968
to 1972. 1 served as Western State College student-body vice-president 1970-1971 and
student-body president 1971-1972.

9. Bar Associations: List all bar associations, legal or judicial-related comumittees of which you
are or have been a member and give the titles and dates of any offices which you have held in
such groups.
9. a. I have been a member of the Colorads Bar Association since 1975;
b. T have been a member of the Sixteenth Judicial Bar Association since 1975;
1. Iwas secretary in 1981;
2. I was vice-president in 1982; and
3. Iwas president in 1983

c. I have been a member of the American Bar Association most recently since July
2000;

d. I have been a member of the Colorade District Judges’ Association since July
1988, serving on the Executive Committee since October 1999;

e. I was a member of the Colorado Association of School Attorneys from
approximately 1980 until July 1988;

£ I was a member of the Colorade County Aftorneys’ Association from
approximately January 1980 until July 1988, serving on the Executive Board from
approximately November 1986 until July 1988.

g. I have been a member of the Sixteenth Judicial District SB-94 (Senate Bill-94)
Committee since approximately February 1998, serving as chairman of the board since
approximately September 1998;

h. I have been a member of the Colorado Supreme Court’s Ad Hoc Probate
Committee since August 1998; and
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i. I have been a member of the Colorado Supreme Court’s Magistrates’ Rules’
Committee since approximately December 1998.

10. Other Memberships: List all organizations to which you belong that are active in lobbying
before public bodies. Please list all other organizations to which you belong.
10. None.

11. Court Admission: List all courts in which you have been admitted to practice, with dates of
admission and lapses if any such membership lapsed. Please explain the reason for any lapse of
membership. Give the same information for administrative bodies which require special
admission to practice.
11.  a. I'was admitted to practice in the state courts of Colerade on May 19, 1975; and

b. I was admitted to practice in the U.S. District Court for the District of Colorado
on May 19, 1975.

12. Published Writings: List the titles, publishers, and dates of books, articles, reports, or other
published material you have written or edited. Please supply one copy of all published material
not readily available to the Committee. Also, please supply a copy of all speeches by you on
issues involving constitutional law or legal policy. If there were press reports about the speech,
and they are readily available to you, please supply them.

12. None. (However, I have made periodic seminar presentations for purposes of
continuing legal education concerning legal topies of interest [e.g., evidence, ethics,
motions’ practice, etc.j to groups of Colerado attorneys, e.g., the Colorado County
Attorneys’ Association. [See attached outlines])

13. Health: What is the present state of your health? List the date of your last physical
examination.

13. The current state of my health is good. My last physical examination was June 27,
2061,

14. Judicial QOffice: State (chronologically) any judicial offices you have held, whether such
position was elected or appointed, and a description of the jurisdiction of each such court.
14, a. I was appointed Municipal Judge for the Town of Kim, Colorado, and served
from approximately 1985 until July 1988. The municipal court is a court of limited
jurisdiction handling violations of town erdinances; and

b. I was appointed to the District Court bench for the Sixteenth Judicial District of
the State of Colorado on July 25, 1988. The district court is a trial court of general
jurisdiction. I continue to serve on that court. The Sixteenth Judicial District is comprised
of Bent, Crowley, and Otero Counties.

15. Citations: If you are or have been a judge, provide: (1) citations for the ten most significant
opinions you have written; (2) a short summary of and citations for all appellate opinions where
your decisions were reversed or where your judgment was affirmed with significant criticism of

[
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your substantive or procedural rulings; and (3) citations for significant opinions of federal or
state constitutional issues, together with the citation to appellate court rulings on such opinions.
If any of the opinions listed were not officially reported, please provide copies of the opinions.
15.  (1). Citations for the ten most significant opinions I have written include:

1. Shelton v. Fowler School Dist. R-4J, District Court, Otero County,
Colorado, case 89 CV 104 “Findings of Fact, Conclusions of Law, and Judgment” 8/9/90
{See attached opinion);

2. Wilkerson v. East Otero School Dist. R-1, et al., District Court, Otero
County, Colorado, case 89 CV 160 “Ruling on Defendants’ Motion to Dismiss” 2/21/90 (See
attached opinion);

3. Estate of Daryl Edmunds, et al. v, State Farm, District Court, Otero
County, Colorado, case 93 CV 7 “Findings of Fact, Conclusions of Law, and Judgment”
12/22/94 (See attached opinion);

4. Professional Bldg. Movers, Inc. v. Ballintine, et al., District Court, Bent
County, Colorado, case 96 CV 35 “Findings of Fact, Conclusions of Law, Orders and
Judgment” 9/5/97 (See attached opinion);

5. In Re Whiteswan, District Court, Otero County, Colorado, case 99 JA 2
“Order Denying Step-parent Petition for Adoption” 6/22/99 (See attached opinion);

6. In Re Marriage of Martin, District Court, Otero County, Colorade, case 97
DR 82 “Decree of Dissolution of Marriage and Final Orders” 3/17/60 (See attached
opinion);

7. People in the Interest of D.C., District Court, Otero County, Colorade, case
88 JV 38 “Findings of Fact, Conclusions of Law, Custody and Related Orders” 8/5/91 (See
attached opinien);

8. In Re Marriage of Bamber, District Court, Otero County, Colorado, case
99 DR 8 “Findings of Fact, Conclusions of Law, Contempt Judgment, and Sentence” 9/6/00
(See attached opinion);

9. People v. Sojka, District Court, Crowley County, Colorado, case 92 CR 27
“QOrder Granting Defendant’s Motion For New Trial” 12/5/97 (See attached opinion); and

10. People v. Quintana, District Court, Bent Counnty, Colorado, case 91 CR 7
“QOrder Denying Defendant’s Crim. P. 35(c) Motion For New Trial” 9/25/97 (See attached
opinion).

(2) In approximately 100 appeals over 13 years, I have only been successfully
reversed once, In People v. Archuleta, District Court, Otero County, Colorado, case 95 CR
109/ 97 CA 0014 (Colo.App. 1998), the court of appeals ruled that I abused my discretion
by failing to replace a juror during trial with an alternate juror when the juror belatediy
disclosed that he had been acquainted with the victim and a defense witness with whom the
juror had argued about an unrelated relationship between the witness and the juror’s ex-
wife, notwithstanding the fact that in mitigation I barred the testimony of the problematic
defense witness pursuant to CRE 403.

(3). Citations for significant opinions of federal or state constitutional issues:
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1. People v. Quintana, District Court, Bent County, Colorado, case 91 CR 7
“Order Denying Defendant’s Crim. P. 35(c) Motion For New Trial” 9/25/97 (See attached
opinion);

2. People v, Sojka, District Court, Crowley County, Colorado, case 92 CR 27
“Order Granting Defendant’s Motion For New Trial” 12/5/97 (See attached opinion);

3. People v. Vasquez, District Court, Otero County, Colorado, case 95 CR 147
“QOrder Denying Defendant’s Motion to Dismiss” 5/28/96 (See attached opinion);

4. People v. Vasquez, District Court, Otero County, Colorado, case 95 CR 147
“Order Denying Defendant’s Motions to Suppress” 5/28/96 (See attached opinion);

5. People v. Garcia, District Court, Otero County, Colorado, case 92 CR 18
“Ruling Re People’s CRE 404(b) Proffer and Re Defendant’s Claim of Constitutional Bar
to Alleged Similar Transaction Evidence” 10/13/92 (See attached opinion);

6. People v. Jackson, District Court, Arapahoe County, Celorado, case 92 CR
371 “Ruling on Defendant’s Motion to Suppress” 9/3/92 (See attached opinion);

7. People v. Carrillo, District Court, Otero County, Colorado, cases 88 CR
134, 175 & 176 “Order Re Defendant’s Motion for Discovery of Prior Criminal History
and Mental Health Records of the State’s Witness, Dennis Cochran” 5/12/89 (See attached
opinion);

8. People v. Geringer, District Court, Bent County, Colorade, case 91 CR 5
“Findings of Fact, Conclusions of Law, and Order Reiterating Court’s Denial of
Defendant’s Motion to Suppress” 11/2/93 (See attached opinion); and

9. Montanez, et al. v. Stork, et al., District Court, Otero County, Colorado,
case 90 CV 24 “Order Granting Defendants’ (Stork and Eberly) Motion for Summary
Judgment” 8/15/91 (See attached opinion).

16. Public Office: State (chronologically) any public offices you have held, other than judicial
offices, including the terms of service and whether such positions were elected or appointed.
State (chronologically) any unsuccessful candidacies for elective public office.

16. 1 was elected chairman of the Bent County Republican Party and served for
approximately one year in approximately 1980;

17. Legal Career:

a. Describe chronologically your law practice and experience after
graduation from law school including:

1. whether you served as clerk to a judge, and if so, the name of the
judge, the court, and the dates of the period you were a clerk;
1. Ihave not served as a law clerk.

2. whether you practiced alone, and if so, the addresses and dates;
2. 1 was a sole practitioner from January 1980 until July 25, 1988,
when I began my tenure as a state court district judge.
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3. the dates, names and addresses of law firms or offices, companies or
governmental agencies with which you have been connected, and the
nature of your connection with each;

3. a. I was a partner, together with Oakley Wade (deceased), in the
law firm of Wade & Blackburn, 427 Sixth Street, Las Animas,
Colorado 81034, from May 19, 1975, when I was admitted to the
practice of law in Colorado, until December 1980;

b. I was the County Attorney for Bent County, Colorado, from
Japuary 1980 until July 1988;

c. I was legal counsel for the Board of Education of Las Animas
School District RE-1 in Las Animas, Colorado, from
approximately 1976 until July 1988.

d. I was legal counsel for the Board of Education of Kim School
District R-88 in Kim, Colorado, from approximately November
1976 until July 1988.

1. what has been the general character of your law practice, dividing
it into periods with dates if its character has changed over the years?

1. During the time I was in private practice from May 19, 1975, until
July 25, 1988, when I assumed my duties as a state court district
judge, I handled all types of cases and legal matters (except
admiralty and patent),including criminal, civil, and administrative
cases. In the course of my practice, I also prepared individual,
partoership, corporate, estate, and fiduciary income tax returns,
handled bankruptcy matters for both debtors and creditors, and
handled water matters.

2. Describe your typical former clients, and mention the areas, if any, in
which you have specialized.

2. 1 was privileged to represent school districts, boards of county
commissioners, departments of social services, special
improvement districts, mutual irrigation companies, banks,
corporations, public officials, and private citizens in myriad legal
contexts.

1. Did you appear in court frequently, occasionally, or not at all? If the
frequency of your appearances in court varied, describe each such
variance, giving dates.

1. L appeared in court frequently.

2. What percentage of these appearances was in:
(=) federal courts;
(2) 5%
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(b) state courts of record,;
(b) 90%

(¢) other courts.

(€) 5%

L

. What percentage of your litigation was:
(a) civil;
(a) 80%
(b) criminal.
(b) 20%

4. State the number of cases in courts of record you tried to verdict
or judgment (rather than settled), indicating whether you were sole
counsel, chief counsel, or associate counsel.

4. a. During the time I was in private practice from May 19, 1975,
until July 25, 1988, when I assumed my duties as a state court
district judge, I tried approximately 100 cases as sole counsel to
verdict or judgment; and
b. As a state court district judge since July 25, 1988, I have
presided in over 110 jury trials, myriad bench trials, and
countless hearings.

5. What percentage of these trials was (private practice):
(a) Jury;
(a) 5%
(b) non-jury.
(b) 95%

18. Litigation: Describe the ten most significant litigated matters which you personally handled.
Give the citations, if the cases were reported, and the docket number and date if unreported.
Give a capsule summary of the substance of each case. Identify the party or parties whom you
represented; describe in detail the nature of your participation in the litigation and the final
disposition of the case. Also state as to each case:

(a) the date of representation;
(b) the name of the court and the name of the judge or judges before whom the case
was litigated; and
(c) the individual name, addresses, and telephone numbers of co-counsel and of principal
counsel for each of the other parties.
18. The ten most significant litigated matters that I personally handled while in private
practice from May 19, 1975 until July 25, 1988 are as follows:
1. People v. Brookshire, District Court, Prowers County, Colorado, case 79 CR 5.
From 2/20/79 until 7/17/84, I represented the defendant in this criminal case in which he
was charged with the felony offenses of Kidnapping, Theft, Aggravated Motor Vehicle
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Theft, and Assault in the Second Degree on a Police Officer. The prosecuting attorney was
Garth L. Nieschburg (now the Honorable Garth L. Nieschburg, District Judge, Prowers
County Courthouse, Lamar, CO 81052 719-336-7424), and the presiding judge was the
Honorable Robert Sanderson (retired) (406 Willow Valley, Lamar, CO 81052 719-336-
7565). After trial by jury, the defendant was found guilty of only Aggravated Motor
Vehicle Theft, and the jury was deadlocked ou the other three charges. The defendant was
sentenced only to probation.

2. Larson v. Kim School District R-88, District Court, Las Animas County,
Colorado, case 82 CV 10. I represented the defendant schooel district in an action for
breach of contract filed 1/27/82. During trial to the court, my mid-trial motion to dismiss
was granted. Plaintiff’s counsel was Sisto Mazza (314 W. Main St., Trinidad, CO 81082
719-846-3334). The presiding judge was the Honorable John E. Anderson (136 Justice
Center Road, Canon City, CO 81212 719-269-0113).

3. Thulemeyer v. Wollert, 734 P.2d 151 (Colo.App. 1986). 1 filed in 1978 and
successfully represented the plaintiff-appellee in a mineral interest quiet title action in both
the trial court (Bent County, Colorado, District Court case 2607) and the court of appeals.
Defendants’ counsel was Harlan Johnson (deceased). The presiding judge in the trial court
was the Honorable Durant D. Davidson (1377 Castle Point Circle, Castle Rock, CO 80104
303-814-8771).

4. Apple v. Dillon, District Court, Bent County, Colorado, case 84 CV 1. I
successfully represented the defendant in this civil action in which the plaintiff sought
money damages for alleged fraud in the sale of an airplane engine and for negligence in its
repair. During frial to the court, my mid-trial motion to dismiss was granted. Plaintiff’s
counsel was Stephan A. Tisdel (303 E. 17™ Ave. #1100, Denver, CO 80203 303-861-0600).
The presiding judge was the Honorable Durant D. Davidsen (1377 Castle Point Circle,
Castle Rock, CO 80104 303-814-8771).

5. Campas, et al. v. Gifford, et al., District Court, Kiowa County, Colorado, case 82
CV 17. I successfully defended the defendants in a breach of land contract filed 6/30/82
both in the trial court and the court of appeals (See 85CA0591). Trial to the court was
conducted November 13 and 14, 1984. Plaintiffs’ counsel was T.L. Shinn (deceased). The
presiding judge was the Honorable John Statler (deceased).

6. People v. Briggs, District Court, Bent County, Colorado, case 80 CR 21. As
Deputy District Attorney, I represented the people in this criminal action filed 11/80. After
trial by jury held on 2/17/81, the defendant was convicted of Menacing with a Deadly
Weapon. However, due to ineffective assistance of defendant’s counsel at trial, the people
eventually resolved the matter via plea agreement. The defendant’s attorney at trial was
Elizabeth L. Guyton (currently incapacitated in a nursing home in Rocky Ford, Colorado).
His attorney in post-trial proceedings was Randall D. Jorgenson (1660 So. Albion, Suite
918, Denver, CO 80222 303-758-4121). The presiding judge was the Honorable Lewis T.
Babeock (Chief District Judge, U.S. District Court, 1929 Stout St., C-246, Denver, CO 303-
844-2527).

7. People v. Adame, County Court, Bent County, Colorado, case 81 M 8. As a
Deputy District Attorney, I successfully prosecuted the defendant who was found guilty
after trial by jury on August 10 and 11, 1981, of Assault in the Third Degree. Defendant’s
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counsel was H, Patrick Furman (Campus Box 404, Boulder, CO 80309 30-492-8126). The
presiding judge was the Honorable Thomas F. Marmon (retired).

8. In Re Marriage of Idler, District Court, Prowers County, Colorado, case 86 DR
11. 1 successfully litigated a motion for modification of custody filed 8/6/85 and heard
3/4/86. Respondent’s counsel: George McLachlan (3503 1% $t. So., Lamar, CO 81052 719-
3367772); and the Honorable Larry Stutler (800 S. Main/P.O. Box 799, Lamar, CO 81052
719-336-7199). The presiding judge was the Honorable Warren Schmidt (deceased).

9. In Re Marriage of Bryant, District Court, Prowers County, Colorado, case 11080.
On behalf of the intervening maternal grandparents of the child at issue, I successfully
resisted a motion to modify custody filed 11/18/83 and heard 1/23/85. Petitioner’s counsel
was Maurice Franks (Dublin 3 Ireland). The presiding judge was the Honorable John
Statler (deceased).

10. Flagler Aviation v. Dillon, District Court, Bent County, Celorado, case 2151. I
suceessfully defended the defendant in an action for negligence filed in approximately 1975.
The case was tried to the court without a jury on 10/21/75. Plaintiff’s counsel was John M.
Yeager (4860 Riverbend Road, Box 1785, Boulder, CO 80308 303-443-7900). The presiding
judge was the Honorable Lawrence Thulemeyer (deceased).

19. Legal Activities: describe the most significant legal activities you have pursued, including
significant litigation which did not progress to trial or legal matters that did not involve litigation.
Describe the nature of your participation in this litigation, please omit any information protected
by the attorney-client privilege (unless the privilege has been waived.)

19. a. In 1987 I represented the board of directors of a corporation organized to
facilitate the sale of Fort Lyon Canal Company water rights. The Fort Lyon Canal
Company is the largest mutual irrigation company in Colorado.

b. In 1987 I represented Dorencamp Farms, Inc. (a closely held family corperation)
in a lawsuit initiated by a disgruntled family member. I successfully negotiated a
settlement of the lawsuit and all other existing issues among the various family members in
such a way as to preserve the family farm and mitigate further conflict within this old,
established family,

¢. Commencing in 1986, in Melchior, et al. v. King, et al., 1 initiated litigation on
behalf of a landlord and his farm-tenant to enjoin the drainage of excess irrigation
wastewater across their leasehold. I first successfully negotiated a settlement limiting such
drainage to only situations involving acts of God. When the defendants attempted to
repudiate the settlement, I successfully defended it the trial court (Bent County, Colorado,
District Court case 84 CV 3) (See also 88CA0705 Not selected for official publication, cert
denied in 89SC559).

d. In 1987 in Bender, et al. v. Holbrook Irrigation Co., I filed suit on behalf of twe
farmer-ranchers in Bent County, Colerado, to enjoin the defendant-ditch company from
irreparably contaminating Adobe Creek from which my clients irrigated and watered their
livestock. The case was transferred to the Water Court for Water Division No. 2. As a
result, water quality standards and centrols were imposed on the defendant to the benefit
of my clients and all appropriators along Horsecreek.
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II. FINANCIAL DATA AND CONFLICT OF INTEREST (PUBLIC)

List sources, amounts and dates of all anticipated receipts from deferred income
arrangements, stock, options, uncompleted contracts and other future benefits which you
expect to derive from previous business relationships, professional services, firm
memberships, former employers, clients, or customers. Please describe the arrangements
vou have made to be compensated in the future for any financial or business interest.

a. My wife and I expect to receive approximately $119,000 by September 14, 2001,

from the sale of real property (irrigated grass pasture) we own in Bent County, Colorado,
pursuant to a contract between ourselves and Gary and Reita Fritz of Las Animas,
Colorado; and

b. I will be eligible to receive retirement benefits from PERA when I reach

retirement age.

2. Explain how you will resolve any potential conflict of interest, including the procedure
you will follow in determining these areas of concern. Identify the categories of
litigation and financial arrangements that are likely fo present potential conflicts-of-
interest during your initial service in the position to which you have been nominated.

2, I know of no potential conflicts of interest. However, in the event of conflict, I

would be guided by the Code of Conduct for United States Judges as codified and

construed.

3. Do you have any plans, commitments or agreements to pursue ocutside, with or without
compensation, during your service with the court? If so, explain.

3. No.

4. List sources and amounts of all income received during the calendar year preceding your
nomination and for the current calendar year, including all salaries, fees, dividends,
interest, gifts, rents, royalties, patents, honoraria, and other items exceeding $500 or more
(if you prefer to do so, copies of the financial disclosure report, required by the Ethics in
Government Act of 1978, may be substituted here).

4. Please see my “Financial Disclosure Form for Judicial Nominees” (form AO-10)

which is attached.

5. Please complete the attached financial net worth statement in detail (add schedules as
called for).

5. Please see attached financial worth statement and schedules,

6. Have you ever held a position or played a role in a political campaign? If so, please
identify the particulars of the campaign, including the candidate, dates of the campaign,
your title and responsibilities.

6. No.
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HI. GENERAL (PUBLIC)

1. An ethical consideration under Canon 2 of the American Bar Association’s Code of
Professional Responsibility calls for “every lawyer, regardless of professional prominence or
professional workload, to find some time to participate in serving the disadvantaged.”
Describe what you have done to fulfill these responsibilities, listing specific instances and the
amount of time devoted to each.

1. a. During the time I was in private practice from May 19, 1975, until July 25, 1988,

when I assumed my duties as a state court district judge, on any number of occasions, I

served the disadvantaged by representing clients pro bono and by discounting, reducing, or

forgiving fees for indigent clients; and
b. Since assuming my duties as state court district judge on July 25, 1988, I have
served the disadvantaged by serving on the board of directors for Colorade Rural Legal

Services, Inc., a non-profit legal services corporation providing legal services to the

indigent and disadvantaged and by assisting indigent, pro se, civil litigants to properly and

completely present or settle their claims and defenses in cases before me.

2. The American Bar Association’s Commentary to its Code of Judicial Conduct states that it is
inappropriate for a judge to hold membership in any organization that invidiously
discriminates on the basis of race, sex, or religion. Do you currently belong, or have you
belonged, to any organization which discriminates — through either formal membership
requirement or the practical implementation of membership policies? If so, list, with dates of
membership. What you have done to try to change these policies?

2. No.

3. Is there a selection commission in your jurisdiction to recommend candidates for nomination
to the federal courts? If so, did it recommend your nomination? Please describe your
experience in the entire judicial selection process, from beginning to end (including the
circumstances which led to your nomination and interviews in which you participated).

3. There was an advisory selection committee established by Senators Wayne Allard and

Ben Nighthorse Campbell. As required, I submitted the prescribed written application

form to the Campbell-Allard Judicial Selection Advisory Committee on March 30, 2001. 1

was interviewed by the full committee on April 18, 2001. I was then included among those

persons whom the committee recommended to Senators Allard and Campbell for further
consideration. I was then personally interviewed by Senator Allard on May 4, 2001. I was
then included among those persons whom Senators Allard and Campbell recommended to
the President for possible nomination. I was then personally interviewed at the White

House by the Honorable Alberto R. Gonzales and two members of his staff on May 29,

2001. Judge Gonzales, as Counsel to the President and ex officio chair of the President’s

judicial selection advisery committee, recommended me to the President for nomination.

4. Has anyone involved in the process of selecting you as a judicial nominee discussed with you
any specific case, legal issue or question in a manner that could reasonably be interpreted as
asking how you would rule on such case, issue, or question? If so, please explain fully.
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4. No.
5. Please discuss your views on the following criticism invelving “judicial activism.”

The role of the Federal judiciary within the Federal government, and within society
generally, has become the subject of increasing controversy in recent years. It has become
the target of both popular and academic criticism that alleges that the judicial branch has
usurped many of the prerogatives of other branches and levels of government.

Some of the characteristics of this “judicial activism” have been said to include:
a. A tendency by the judiciary toward problem-solution rather than grievance-resolution;

b. A tendency by the judiciary to employ the individual plaintiff as a vehicle for the
imposition of far-reaching orders extending to broad classes of individuals;

¢. A tendency by the judiciary to impose broad, affirmative duties upon governments and
society;

d. A tendency by the judiciary toward loosening jurisdictional requirements such as
standing and ripeness; and

e. A tendency by the judiciary to impose itself upon other institutions in the manner of an
administrator with continuing oversight responsibilities.

5. The judiciary stands as our constitutional watchdog and vanguard. However, in
preserving and protecting the extanf constitution, it is not apprepriate to expand its
purview to resolve societal exigencies as a matter of expediency. Instead, the rightful role of
the judiciary, including and especially the federal judiciary, is sedulously case by case, issue
by issue, and litigant by litigant to render reasoned, principled rulings based upon the facts
and law unique to each individual case consistent with established principles of stare decisis
and free from the personal, political, or social agenda of the individual judge or court.
Judges, at all levels in both state and federal courts, should be careful to decide the specific
issues of the individual case. Although judges should not be ignorant or insensitive to the
effects and consequences of their rulings beyond the case then before them, it would be
inapprepriate to allow those redounds to supplant or become the standards in relationship
to which an individual case is decided.

A judiciary that employs individual plaintiffs as the vehicle for the imposition of far-
reaching orders affecting broad classes of individuals is a judiciary that has spuriously
expanded its intended and rightful constitutional role and illegitimately usurped the role of
the legislature. Any such tendency by the judiciary to use individual cases to impose
sweeping, affirmative duties on government and society constitutes unwarranted ingerence
with the democratic, legislative process and violates the constitutional principle of
separation of powers.
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1t would indeed be presumptuous of a court to impose itself upon other institutions
as an administrator with continuing oversight responsibilities. Instead, the proper role of
the court is to determine the issues in the specific case before it and rule accordingly.
Implementation of those orders should be entrusted to those with the requisite and relevant
education, background, training, and experience within the effected institutions.
Enforcement of those orders should be achieved through traditional legal remedies:
injunctive relief; mandamus; or contempt.

13
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FINANCIAL STATEMENT

NET WORTH

Provide a complets, current detail

: -ludingbank dccounts, real estate, securities, tists, {nvestments, and other Bnancial

< holdings) all liabilities (ingieding debts, mongages, loans, znd other financial obligations) of
yourself, your spouse,.and other immediats members of your household. ’

financial net worgh stztement which itemizes in
3

¢

ASSETS LYABILITIES'

Zash on hand 2ad in banks o 151 ,51;} ) Notzs payable to bankswsenired l,_Q_ ‘:
1.5, Government securifies—add . Notes payadle to banks—tnseomsd |
schedule . e R ()~
Listed securites—edd schedule . T i 22,‘85.1. Notes payable to relatives . —0~
Unﬁséd seemitles—~sdd schadule ) oy B 1oy | Notss payeble 1o others per's N
Accounts and notas receivable: . ..()._' ~ 1 | Aczounts and bitls dus, . 5,000

Due from relatives and & Unpaid income tax ;0-

Duz from others ! . Other unpeld tax and Intarest Qe

Doubtul Real estate martgeges paysble—sdd

: L schedids . : -0
Real ;:ux: avnededd ;‘:h\‘lmlc B Chazel morigagss and other Beas pay o

: - l1s0,000 " | - | —0-

Real estale morigages receivable -

3
©
1

Other dabls--iterize:

o % i
Autas and other personal property zo000i | 1 - Lo
o Cash valve-life insyrance 0= | . E
| Other assels—itemiza: ~0=. |
) Total lisbitities ks oon
Net Worth ) ';3&2432:)
Total Assets ) 39437 - Tota] Habilides and net worth 394,371 P
CONTINGENT LIABILITIES A GENERAL INFORMATION )
Arz any assels pla!g:d’ (A3 sched.
e Mo g
’Azc you dafendant in any suits or legal,
actions? i No
Have you over Liksa bankropte;? e
b
T
L1
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SCHEDULES
TO
FINANCIAL STATEMNT
NET WORTH

Schedule of Listed Securities:

1. John Hancock Funds, Regional Bank B; 51 shares; fair market value $2, 288

2. Hartford Cap Appreciation CL A; IRA; 372 shares; fair market value $10,565;
3. Van Kampen Focus Portfolio Unit 255; 467 shares; fair market value $4,964;
4. Van Kampen Focus Portfolio Unit 272; 420 shares; fair market value $4,237;
5. Europa Cruises; 1000 shares; fair market value $800.

Schedule of Real Estate Owned:

1. Single family residence in Las Animas, Colorado 81054; fair market value $156,000; and
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o ! FINANCIAL DISCLOSURE REPORT Report Required by the Ethics
. - i N . N in Governmeni et of 1978,

Rev. 172001 | FOR NOMINEES (S USLC App., §§i01-111)
1. Person Reporting (Last name, first, mididle initial ‘ 2. Court or Organization 3. Date of Report )
Blackburn, Rebert E. ‘U.S. District Court — Golorado =~ | 9/10/01

. | N
4, Title (Article IT fudges indicate active or senior status; \ 5. ReportType (check appropriate type) | 6. Reporting Period
. agistrate judges indicate fulls or pari-time) i - [
maginai judges indizee | xx Nomination, Dae 9/10/01 i 1/1/2000

| 0.8. District Judge (Nominee) __Initil  __ Amwel ___Fisd | 9/10/01

On the basis of the information contained in this Report and
any modifications pertatning thereto, itis, in my opinion,
“in A with apphi laws and v

7 Chambers or Office Address

H
| Otero County Courthouse i

|13 W..3rd Street . :
|La Junta, CO 81050 - .| Reviewing Officer

: < : Sl
Y. POSITIONS, (Reporting individual only; see pp. 9-13 of Instrustions.,)

POSITION - NAME OF ORGANIZATIDI\T[ENTITY

! %  NONE (No reporiable positions.y

L
1.
Director {Chairperson) 5B~94 Committee, Sixteenth Judicial District
2
3

L. AGREEMENTS. (Reparting individual only; see pp. 14-16 of Instructiors.)
DATE . : )

) } ’ NONE (o reportable agresments.)

LT

PARTIES AND TERMS

2000

PERA Retirement Plan with State of Colorado, mno control

2001

PERA Retirement Plan with State of Colorade, mo control
3 . .

T, NON-INVESTMENT INCOME. (Reportng ndivclual and spobsessee pp. 1729 of omaciions)

DATE . - SOURCE AND TYPE GROS8S I“NS}OME
) : . . . ] B {yours, not spouse’s)

H \  NONE (No reportable son-investment fncome.}

1 .
2000 Self-employed, Nail Technician :
2 . B . X .
. . . $
2001 Self-employed, Nail Techmician
3 .
R . s
2000 Biackburn Angus, Black Angus Cattle: Ranch 58,103
& ) B N
2001

. . Blackburn Anpus, Black Angus Cattle Ranch . 195,645
5 - ?
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“Name of Person Reportiog

’ Date of Report
NANCIAL DISCLOSURE REPORT L | }

| _Robert E. Blackburn L 9/10/01
. REIMBURSEMENTS - transportation, lodging, food, entettainment, ’
(Includes thase to spouse and dependent children, See pp, 25+27 of Instructions.)
SQURCE | DESCRIPTION
i NONE (No such reportable refmbursements.)
—_— E
Exempt
!
V. GYFTS. (fnctudes those to spouse ard dependent children. See pp. 28-31 of Instructions.)
SQURCE DESCRIPTION VALUE
. | NONE (No such reportable gifis)
T .
Exempt
2
8
3 .
5
4
$

VI. LIABILITIES. (neiudes those of spouse and dependent childven Ses pp. 32-33 of Insirustions.)

: CREDITOR - DESCRIPTION

VALUE CODE*
NONE (No reportable liabilities))

.First National Bank of Las Animas

busipess loan (credit line).

1
Robert and Evelyn Ham mortgage (business) K
3
4
s p—
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{ Mame of Person Reporting

Date of Report

VANCIAL-DISCLOSURE REPORT | Robert E. Blackburn

| 9n0 /01 ;

1. Page 1 INVESTMENTS and TRUSTS -~ mcome, value, transactions fncludes thase of

spouse and dependm children, See pp 34-57 of In:rr'uc:xons .}

5 = X & : =
NONE {No reportable incare, asscts, { : { ?

L o

. o . i

First Nat'l Bank Las Animas! B
Real éstate, Bent Co., CO . | i
(1996 $53,730) i i

1 C rent
John Hancock Funds . { i
&egional Bank B - ) 1A iv.
‘Bartfoxrd Cap. Appreciation -| °
L CL A (IRA) . L L div.
Van Kampen Focus . i o
Port Folio Unit 255 LA div.
¢ Van Kampen Focus o |
Port Folio Unit 257 LA div.
.}7 Van Kampen Focus . \ ) \d
i Port Folio Unit 269 - A iv,
‘\x Van Kampen Focus o
E Port Folio Unit 272 LA ;div.
x Cisco Systems,. Inc. \div.
_~é"1 Jns Uniphase Corp. i A ‘,div.
\ ; J-P. Morgan Chase & Co. i
‘; PFD 1A {div.
la b
i 'Nokia .Corp. : {div.
'ha

Europa Cnuses

Qppenheimer Main. St. {

rowth & Income Fund B |

" Alger Fund

{ Balanced Class B

\ 3 Alliance Cap Resérve
ney_)!atket Fund
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Fam f Peren Repariog i Tare of Repert
VANCIAL DISCLOSURE REPORT | Robert E. Blackburn i 910 /01

1 Page 2 INVESTMENTS and TRUSTS -- income, value, transactions  (nchudes those of
U spouse and dependent childran. See pp. 34-57 of Instructions)

] NQNE (Norepom&t..mccmc,

. i assc‘s o transactions)

1§ Yan Kampen Focu : i ! i i
Portfolm Tnit L&O el
12 Van Kampen Focus: S
Unit 136 ‘Pharmaceut.. 5. 1A
Van Kampen Focus
Unit 136 Telecom. Ir. Ser 5) A

.21 Van Kam en Focus

Pemra . E e i
| I
L “
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[ Vearme of Person Reparing Date of Report
NANCIAL DISCLOSURE REPORT 1 Robert E. Blackburn \ 9/10 /01

(1. ADDITIONAL INFORMATION OR EXPLANATIONS (Indicate part of Report.)

IX. CERTIFICATION.

T certify that all information given above (including information pertaining to my spouse and minor or dependent children, if any) is

accurate, true, and complete to the best of my knowledge and belief, and that any information not reported was withheld because it met
applicable statutory provisions permitting non-disclosure.

1 further certify‘that earned income from outside employment and honoraria and the acceptance of gifts which have been reported are in
compliance with the provisions of 3 U.S.C. app., § 501 et. seq., S U.S.C. §7353 and Judicial Confererice regulations.

Date __9/10/01

NOTE; ANY INDWIDUAL WHO KNOWINGLY AND WXLFULI;Y FALSIFIES OR FAILS TO FILE THIS REPORT MAY BE
SUBJECT TO CIVIL AND CRIMINAL SANCTIONS (5 U.S.C. App., § 104}
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Senator CANTWELL. Ms. Jorgenson.

STATEMENT OF CINDY JORGENSON, OF ARIZONA, NOMINEE
TO BE DISTRICT JUDGE FOR THE DISTRICT OF ARIZONA

Judge JORGENSON. Yes. First of all, I want to thank you so much
for the opportunity to be here today.

I have many family members here from various States and I
really appreciate their support. First, my husband, Don, and my
two children, Tyler, who is 16, and Andrew, who is 13. They are
reluctantly dressed in their shirts and ties and they are here today.
It is their first visit to Washington, so we are going to spend the
next few days touring around.

Also, my parents are here, Richard and Annamaria Kelly, and
this is a very special place for them because they met in Wash-
ington, D.C. My father is a graduate of Annapolis and my mother
worked at the Italian embassy, and they were in those situations
when they met here.

I also have numerous cousins. Here, on the far right, my aunt—
first, my aunt, Francis Kelly. She is here from New York. Marty
Kelly Patel and her husband, Bhogi, they are here from New Jer-
sey. Alice Kelly Enright; she is here from Washington. Jack Kelly
is here from Philadelphia. Mary Kelly is here from Connecticut,
and then Dr. Steve Kelly is here from New York. So I really appre-
ciate the support of all my family members.

[The biographical information of Judge Jorgenson follows:]
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I. BIOGRAPHICAL INFORMATION (PUBLIC)

Full name (include any former names used).
Cindy Kelly Jorgenson

former names used: Cindy Susan Kelly
Cindy Susan Martinez

Address: List current place of residence and cffice
address (es) .

Residence: Tucson, Arizona

Office: Division 25
Pima County Superior Court
110 West Congress
Tucson, Arizona 85701

Date and place of birth.

April 6, 1953
Fort Ord, California

Marital Status (include maiden name of wife, or husband's
name) .

Married
Husband: Donald Bryan Jorgenson

List spouse's occupation, employer’s name and business
address (es).

Retired from law enforcement career; professional golfer,
part time investigator.

Education: List each college and law school you have
attended, including dates of attendance, degrees received,
and dates degrees were granted.

Occidental College
Los Angeles, California
Attended 1971-72

University of Arizona

Tucson, Arizona

Attended 1972-74

Degree: B.S. in Business Administration -- May 1974
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University of Arizona College of Law
Tucson, Arizona

Attended 1974-77

Degree: Juris Doctor -- May 1977

Employment Record: List (by year) all business or

rofessional corporations, companies, firms, or other
enterprises, partnerships, institutions and organizations,
nonprofit or otherwise, including firms, with which you were
connected as an officer, director, partner, proprietor, or
employee since graduation from college.

Law Clerk: Summer 1976
Pima County Attorney’'s Office
Tucson, Arizona

Deputy County Attorney: 1977 -- 1986
Pima County Attorney’s Office
Tucson, Arizona

Assistant United States Attorney: 1986 -- 1996
Unites States Attorney’s Office
Tucson, Arizona

Superior Court Judge: 1996 -- present
Pima County Superior Court
Tucson, Arizona

No service as an officer or director of any non-profit
organization.

Military Service: Have you had any military service?

No.

If so, give particulars, including the dates, branch of
service, rank or rate, serial number and type of discharge
received.

Honors and Awards: List any scholarships, fellowships,

honorary degrees, and honorary society memberships that you
believe would be of interest to the Committee.

None.

Bar Associations: List all bar associations, legal or
judicial-related committees or conferences of which you are



10.

11.

12.

114

or have been a member and give the titles and dates of any
offices which you have held in such groups.

Pima County Bar Association

Arizona State Bar Association

Arizona Women Lawyer’s Association

Attorney General’s Capital Case Commission

Arizona Board of Certified Court Reporters

Committee on Superior Court, Arizona Supreme Court
Arizona Judges Association

Arizona Supreme Court Committee on Jury Reform

Morris K. Udall Inn of Court

Mentor Program-College of Law, University of Arizona
Hearing Committee Member, Disciplinary Commission of the
Arizona Supreme Court

United States District Court Peer Review Committee

New Judge Orientation Committee, Arizona Supreme Court

Other Memberships: List all organizations to which you
belong that are active in lobbying before public bodies.

Arizona Judges Associlation

Please list all other crganizations to which you belong.

Quail valley Tennis Club
Metro Fitness Club
Shadow Hills Homeowners Association

Court Admission: List all courts in which you have been
admitted to practice, with dates of admission and lapses if
any such memberships lapsed. Please explain the reason for
any lapse of membership. Give the same information for
administrative bodies which require special admission to
practice.

Arizona state courts: 1977 -- present
United States District Court,

District of Arizona: 1979 -- present
United States Court of Appeals,

Ninth Circuit: 1986 -- present

Published Writings: List the titles, publishers, and dates
of books, articles, reports, or other published material you
have written or edited.
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Capital Case Commission Interim Report July 30, 2001
Published by Janet Napolitano, Arizona Attorney General

Jurors: The Power of 12 September 1994
Published by the Arizona Supreme Court
Please supply one copy of all published material not readily
available to the Committee. Also, please supply a copy of
all speeches by you on issues involving ceonstitutional law
or legal policy. If there were press reports about the
speech, and they are readily available to you, please supply
them.

No written materials related to any speeches given.
Health: What is the present state of your health?
Excellent.

List the date of your last physical examination.

July 24, 2001.

te (chronologically) any judicial

ta
14, whether such position was elected or
scription of the jurisdiction of each

Judicial Qffice: S
offices you have he
appointed, and a de
such court.

Pima County Superior Court: 1996 -- present

Appointed by the governor

Retained by general election in 1998.

General jurisdiction court including felony, civil, juvenile

and family law cases.

Citations: If you are or have been a judge, provide:

(1) citations for the ten most significant opinions you have
written

(a) State of Arizona v. Kenneth Roy Rineer

CR-56179
July 29, 1897 -- Appeal from Tucson City Court
Affirmed: City of Tucson v. Rineer, 193 Ariz. 160,

971 P.2d 207 (App. 1998).
(b} State of Arizona v. Quinn Wilson

CR-55069
January 29, 1999 -- Sentencing

4
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Affirmed in Part; Vacated in Part: 2 CA-CR 99-0079

(2000)
(c) State of Arizona v. Billy Don Smith
CR-43338
December 10, 1999 -- Petition for Post-Conviction
Relief

2 CA-CR 00-0037 PR (2000)

(d) State of Arizona v. Alex Vidal Hughes
CR-35338; CR-35836
February 4, 2000 -- Motion to Dismiss
Approved: State v. Jorgenson, 198 Ariz. 390, 10
P.3d 1177 (2000).

(e) State of Arizona v. Harry Lester Gerow
CR-48292
May 26, 2000 -- Petition for Post-Conviction Relief
2 CA-CR 00-0462-PR (2001)

(f) Rae Casteel Holland and Bradley Ray Holland
D-126183; J-15207000

November 9, 2000 -- Dissolution of Marriage
{(g) State of Arizona v. Edwin Anthony Pellecier
CR-60649%
December 5, 2000 -- Petition for Post-Conviction Relief

(h) Richard C. Middleton and Rosemary Middleton
D-123466
March 6, 2001 -- Dissolution of Marriage

(i) State of Arizona v. Eduardo McClees

CR-58693
March 26, 2001 -- Petition for Post-Conviction Relief
June 13, 2001 -- Post-Conviction Evidentiary Hearing

(i) Judith M. Treistman and Lisa K. Harris

D-102017
September 8, 2000 -- Motion to Dismiss
June 15, 2001 -- Motion to Dismiss

(2) a short summary of and citations for all appellate
opinions where your decisions were reversed or where your
judgment was affirmed with significant criticism of your
substantive or procedural rulings
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Ambrosio Moreno v. Antonic L. Soto, Jr.
C-307495
2 CA-CV 97-0060 (15%97)

The Court of Appeals of Arizona found that stronger
evidence of adverse possession was needed where the
claim is between family members and ruled that adverse
possession had not been established. The trial court
decision was reversed.

State of Arizona v. Marvin Darneal Johnson

CR-27930

Vacated: State v. Johnson, 195 Ariz. 553, 991 P.2d 256
(App. 1999).

In a post-conviction relief proceeding, it was ordered
that Defendant be required to serve two-thirds of his
sentence pursuant to the Arizona statutory scheme.

The Court of Appeals of Arizona reversed, finding that
the Arizona statutes required Defendant serve his
entire sentence.

State of Arizona v. Bryan Lamar Booker
CR-57208
2 CA-CR 98-0151 (1999)

Defendant was found guilty of first degree murder and
drive-by shooting by a jury.

The written jury instruction regarding accomplice
liability failed to state the required mental state
(intent) for accomplice liability. The Court of
Appeals of Arizona found that the correct oral jury
instruction by the trial court did not remedy the
erroneous written instruction.

The Court of Appeals of Arizona found that a jury
instruction regarding the flight of the defendant from
the scene of the crime, combined with a concealment of
evidence instruction, should not have been given where
the evidence did not support an inference that
defendant ran away or attempted to hide himself.

The Court of Appeals of Arizona found that prior
consistent statements that were not made before a
motive to fabricate arose should not have been admitted
into evidence at trial.
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The conviction was vacated and the case remanded to the
trial court for a new trial. The defendant was
convicted at the retrial.

{d} State of Arizona v. Quinn Wilson
CR-55068
2 CA-CR $9-007% (2000}

Defendant was found guilty of first degree felony
murder and second degree murder involving two victims.

The Court of Appeals of Arizona found that the evidence
did not establish that Defendant’s use of force
coexisted with his intent to rob the victim. The
felony murder conviction, therefore, was vacated.

(3) citations for significant opinions on federal or state
constitutional issues, together with the citation to
appellate court rulings on such opinions

{a) Judith M. Treistman and Liga K. Harris

D-102017
September 8, 2000 -- Motion to Dismiss
June 15, 2001 -- Motion to Dismiss

(b} State of Arizona v. Alex Vidal Hughes
CR~35338; CR-35836
February 4, 2000 -- Motion to Dismiss
Approved: State v. Jorgenson, 198 Ariz. 3%0, 10
P.34 1177 {2000).

(c) State of Arizona v. Kenneth Roy Rineer

CR-56179
July 29, 1997 -~ Appeal from Tucson City Court
Affirmed: City of Tucson v. Rineer, 193 Ariz. 160,

$71 P.2d 207 (App. 1998).

If any of the opinions listed were not officially reported,
please provide copies of the opinions.

Publi¢c Office: State (chronologically) any public offices
you have held, other than judicial offices, including the
terms of service and whether such positions were elected or
appointed. State {(chronologically) any unsuccessful
candidacies for elective public office.

None.
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a. Describe chronologically your law practice and
experience after graduation from law school
including:

1. whether you served as clerk to a judge,
and if so, the name of the judge, the
court, and the dates of the period you
were a clerk;

No service in this capacity.

2. whether you practiced alecne, and if so,
the addresses and dates;

Jo service in this capacity.

3. the dates, names and addresses of law
firms or offices, companies or
governmental agencies with which you
have been connected, and the nature of
your connection with each;

§77 -- 1986

ffice of the Pima County Attorney
32 North Stone Avenue

Tucson, Arizona 85701

Deputy County Attorney

-~ criminal division

1986 ~- 1996
United States Attorney’s Office
405 West Congress, Suite 4800
Tucsgon, Arizona 85701
Agsistant United States Attorney
-~ civil and criminal divisions

What has been the general character of your
law practice, dividing it into periods with
dates if its character has changed over the
years?

1977 -- 1886
State prosecutor

1986 -- 1988
Federal prosecutor
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1888 -- 1886
Civil lawyer for United States Attorney’'s

Office

1996 ~- present
Pima County Superior Court Judge: criminal
and family law cases

2. Describe your typical former clients, and
mention the areas, if any, in which you have
specialized.

Former clients: The state and federal governments. I
specialized in criminal prosecution, in federal civil
litigation defending the United States of America and
its agencies, and as a judge in criminal and family law
matters.

c. 1. Did you appear in court frequently,
occasionally, or not at all?

Frequently.

If the frequency of your appearances in court
varied, describe each such variance, giving

dates.
2. What percentage of these appearances was in:
{a} federal courts
50% as a practicing attorney
(b) state courts of record
50% as a practicing attorney
(¢} other courts
3. What percentage of your litigation was:
{a) civil
20%

(b} criminal

80%
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4. State the number of cases in courts of record
you tried to verdict or judgment {rathexr than
settled), indicating whether you were sole
counsel, chief counsel, or associate counsel.

100 to 125- sole counsel-95% of all cases.

What percentage of these trials was:

Ui

(b) non-jury
10%

Litigation: Describe the ten most significant litigated
matters which you personally handled. Give the citations,
if the cases were reported, and the docket number and date
if unreported. Give a capsule summary of the substance of
each case. Identify the party or parties whom you
represented; describe in detail the nature of your
participation in the litigation and the final disposition of
the case. Also state as to each case:

(a) the date of representation;

{b} the name of the court and the name of the judge or
judges before whom the case was litigated; and

(¢) the individual name, addresses, and telephone
numbers of co-counsel and of principal counsel for
each of the other parties.

1. State of Arizona v. Michael Estacio Ferreira, 128 Ariz.
530, 627 P.2d 681 (1981).

Trial court: Honorable Thomas Meehan; Pima County Superior
Court
Represented: State of Arizona; 1980 -- 1981
Co-Counsel: Elizabeth Peasley-Fimbres
Judge Pro Tempore
Pima County Superior Court -- Juvenile

2225 E. Ajo Way
Tucson, Arizona 85713-6295
(520) 740-2052

10



122

Opposing Counsel: Charles J. Babbitt
Maricopa Legal Defender’'s Office
222 N. Central, Suite 910
Phoenix, Arizona 85004-2237
(602) 506-8800

Michael J. Bloom

100 N. Stone, Suite 701
Tucgeon, Arizona 85701-1516
(520) 882-9904

The defendant was charged with several counts of armed rape,
armed burglary, attempted armed rape and attempted armed
burglary. The defendant broke into residences of nine women
in 1978 and was known as the “apologetic rapist.” He was
found guilty by a jury and received eleven concurrent
sentences of thirty vyears to life.

The state called approximately fifty witnesses during the
three week trial. Expert testimony about fingerprint
identification was presented in great detail by both the
defense and the state. Scientific experts also testified as
to serology linking the defendant to the crime. The
legality of the arrest of the defendant and the subsequent
search of his car were also litigated.

2. State v. George Hauss, 142 Ariz. 159, 688 P.2d 1051
(1984) .

Trial court: Honorable Richard Hannah, Pima County
Superior Court

Represented: State of Arizona; 1983 -- 1984
Co-counsel: Richard Nichols
Judge -- Division 14

Pima County Superior Court
110 W. Congress Street
Tucson, Arizona 85701
(520) 740-3567

Opposing Counsel: Barry J. Baker Sipe
Pima County Legal Defender’s Office
32 N. Stone Avenue, Suite 700
Tucson, Arizona 85701-1406
(520) 740-8775

11
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The defendant broke into the homes of ten different female
victims between December, 1980, and September, 1981. He was
known as the “foot-fetish” rapist because in almost every
case the defendant would fondle the victims’ feet before
raping them at knife-point.

The challenges at trial included presenting a large number
of witnesses including victims who had been severely
traumatized by the defendant and the fact that only one
victim had picked the defendant out of a lineup and was able
to identify him at trial. Identification of the defendant
as the perpetrator was made through fingerprint analysis,
serology comparisons and victims’ property found at the
defendant’s residence.

Prior to trial, the State successfully litigated the
admigsibility of a conversation between the defendant and
his girlfriend in a police station interview room which was
recorded without the defendant’'s consent.

A jury convicted the defendant of twenty-eight felony counts
and he received a seventy year prison sentence.

3. State v. Gentry G. Neal, 143 Ariz. 93, 682 p.2d4 272
(1984) .

Trial court: Honorable Philip J. Fahringer, Pima County
Superior Court

Represented: State of Arigona; 1983 -- 1984

Opposing Counsel: Dan Grills
Pima County Public Defender’s Office
32 North Stone Avenue, Suite 400
Tucson, Arizona 85701
(520) 740-5300

Defendant was convicted of first degree murder. At trial,
the defendant did not dispute killing the victim, but
asserted that he was temporarily insane and was not
responsible for his actions.

Conflicting expert psychiatric testimony was presented at
trial. The State established that defendant had acted
knowingly and could distinguish right from wrong.

4. Bernie Rickman v. United States of America and Evergreen
Air Center, Inc., CIV 87-693 TUC WDB

12
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Trial court: Honorable William D. Browning, United States
District Court for the District of Arizona

Represented: United States of America; 1886 -- 1988

Opposing Counsel: Michael Bloom
100 N. Stone, Suite 701
Tucson, Arizona B5701-1516
{520} 882-3504

Rickman sued the United States for damages under the Federal
Tort Claims Act alleging that he was assaulted at the
Federal Law Enforcement Training Center near Marana,
Arizona. He claimed that the United States negligently
failed to supervise a student who attacked him at the
facility and that a federal cfficial made derogatory
comments about him, causing him emotional distress. The
United States prevailed in this case after filing two
motions for summary judgment.

Extensive pleadings were filed relating to Arizona
negligence law including the foreseeability of the assault
and the tort of negligent infliction of emotional distress.
The case was of legal significance because it required the
parties and the federal court to conduct a detailed analysis
of Arizona negligence law as applied to cases arising under
the Federal Tort Claims Act.

5. United States v. Lawrence Lewig, Jr., 837 F.2d 415 (Sth
Cir. 1988).

Trial court: Honorable William D. Browning, United States
District Court for the District of Arizona

Represented: United States of America; 1987 -~ 1988

Opposing Counsel: Frederic F. Kay
Chief Federal Public Defender
97 E. Congress Street, Suite 130
Tucson, Arizona 85701-1716
{(520) 879-7500

The defendant was convicted by a jury of second degree
murder for killing his two year old stepson on the Ft.
Huachuca military base. One issue at trial was the
defendant’s state of mind when he struck the victim. After
extensive argument the trial ‘court allowed the jury to hear
evidence that the defendant beat the child six weeks prior

13
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to his death. The Court of Appeals for the Ninth Circuit
upheld the trial court’s decision. This case is now
precedent in federal court regarding the admissibility of
prior bad acts of a defendant at trial.

A second significant issue in this case dealt with jury
selection. The defendant, an African-American, argued that
one of two African-American prospective jurors should not
have been struck from the jury panel. The United States
Supreme Court has ruled in Batson v. Kentucky, 476 U.S. 79
(1986) that exclusion of a juror for reasons based solely on
race was reversible error. The Court of Appeals for the
Ninth Circuit ruled that jury selection was properly
conducted. This case was one of the first from the Court of
Appeals for the Ninth Circuit to define the parameters of
the Batson case.

6. United States v. Bella Vishnevetsky, CA No. 88-1079.
(Memorandum decision filed by the court.)

Trial court: Honorable Robert C. Belloni, United States
District Court for the District of Arizona

Represented: United States of America; 1987 -- 1988
Opposing Counsel: Jim Himelic -- deceased

The defendant was convicted by a jury of three counts of
mail fraud. The fraud involved the defendant’s attempt to
collect on a life insurance policy issued for a non-existent
twin sister who supposedly died in Russia.

The defense called several witnesses from Russia to testify
about the existence of the twin sister. The government
called as an expert witness a Russian language professor
from the University of Arizona who testified that the
Russian birth and death certificates produced by the
defendant were phony documents.

Despite a jury verdict of guilty, the trial court judge
overturned the verdict and ordered a judgment of acquittal,
on the grounds that there was insufficient evidence to
support a conviction.

The government successfully appealed this decision to the
Court of Appeals for the Ninth Circuit, which reversed the
trial court and reinstated the guilty verdict, emphasizing
the importance of preserving the province of the jury.

14
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7. United States of America v. John and Judy Bibb
United States Court of Appeals for the Ninth Circuit: C.A.
87-1325 and C.A. 87-1326 (1988).

Trial court: Honorable Alfredo Marquez, United States
District Court for the District of Arizona

Represented: United States of America; 1987 -~ 1988

Defendants represented themselves in this matter.

Last known address: P.0. Box 215
3afford, Arizona 85546

This case involved the prosecution of two very active tax
protestors in Arizona. The case was significant because of
the multitude of pleadings filed by the defendants and the
difficulty in case management for the government and the

trial judge.

8. Federico Estrada-Escalante v. United States of America,
No. 91-15521, June 30, 198%82.

Trial court: Honorable Richard M. Bilby, United States

District Court for the District of Arizona
Represented: United States of America; 19891 -- 1992
Opposing Counsel: Amy Langerman

Langerman Law Offices

350 East Virginia, Suite 100
Phoenix, Arizona 85004
{602) 240-5525

Jerry Myers

432 East Speedway
Tucson, Arizona 85705
(520) 624-8512

This case involved the issue of the application of the
federal service of process rules when the United States is a
party. Even though the United States had notice of the
action and was actively defending the case, because the
Attorney General was never served, the case was dismissed by
the trial court and affirmed on appeal.

9. Valencia v. United States of America, 819 F.Supp. 1446
(1993} .

15
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Trial court: Honorable Nancy Fiora, magistrate judge,
United States District Court for the District
of Arizona

Represented: United States of America; 1992 -- 1993

Opposing Counsel: Alexander Sierra
Raven and Awerkamp PC
One South Church Avenue, Suite 1600
Tucson, Arizona 85701
(520) 628-8700

This case was a wrongful death action filed under the
Federal Tort Claims Act against the United States. The main
issues were the proximate cause of death of the decedent and
whether the treating physician’s treatment fell below the
standard of care. The court issued a defense verdict in
favor of the United States.

10. United States of America v. $814,254.76 in U.S.
Currency, 51 F.3d 207 (1995)

Trial court: Honorable Alfredo Marqguez, United States
District Court for the District of Arizona

Represented: United States of America; 1994 -- 1995

Opposing Counsel: Sean Bruner
124 West University Boulevard
P.0. Box 591
Tucson, Arizona 85702
(520) 624-8000

This case was a civil forfeiture case involving the seizure

of money from a bank account that was not directly traceable
to laundered funds. Millions of dollars were laundered from
Mexico into a bank account in the United States through the

same account prior to the seizure. The legal issue was the

retroactivity of a federal civil forfeiture statute allowing
the forfeiture of such funds.

Legal Activitieg: Describe the wmost significant legal
activities you have pursued, including significant
litigation which did not progress to trial or legal matters
that did not involve litigation. Describe the nature of
your participation in this question, please omit any
information protected by the attorney-client privilege
(unless the privilege has been waived.)

16
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As a member of the Arizona Supreme Court Committee on
More Effective Use of Juries in 1994, I was involved in
drafting and recommending the adoption of several jury
reforms for Arizona juries. These included allowing
jurors to take notes and ask questions during the
trial, creating a juror “Bill of Rights”, encouraging
lawyers to make brief opening statements to the jury
panel during voir-dire to better educate the jury
panelists about the case before they are guestioned by
the judge, use of preliminary written jury instructions
at the start of the trial, and amending the criminal
rules to allow the judge and counsel to respond more
effectively to juror’s guestions during deliberations.
Many of the reforms recommended by the committee were
adopted in Arizona and have enhanced the administration
of justice at the courts.

I have been a member of the Arizona Attorney General's
Capital Case Commission since September of 2000. The
Commission has made several recommendations in order to
ensure that the death penalty process is fair to both
defendants and victims. The Commission is comprised of
prosecutors, defense attorneys, legislators, trial and
appellate judges, victim’'s rights advocates and
citizens. The Commission’s recommendations include the
creation of a statewide capital case defense office,
giving the trial judge authority to appoint a
mitigation specialist early in the case, no executions
of mentally retarded defendants or defendants under the
age of eighteen, ensuring the competence of defense
counsel in capital cases, improving the sentencing
process to enhance the right of families of victims to
be heard and methods for limiting the delay between
conviction and appeal.

As a state prosecutor, I assisted in drafting and
presenting to the Arizona legislature the first felony
child abuse statutes enacted in Arizona.

While working as an Assistant United States Attorney, I
managed the Asset Forfeiture Unit for the Tucson
office. This inveolved setting policy for asset
forfeiture cases, conducting training for attorneys and
law enforcement agents, and working with local and
federal law enforcement agencies to coordinate
forfeiture investigations.

17
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As presiding judge of the family law bench, I formed a
committee which I chaired to amend our local rules. I
also implemented a counseling program for parents and
their children through the Conciliation Court for high
conflict parents involved in excessive litigation. I
am currently involved in creating a web page for family
law cases with information and forms for litigants and
modifying the assignment of paternity cases so that
these cases will be permanently assigned to a single
judge. I am also working with the Pima County
Attorney’s Office and social service agencies to
develop a referral system for unemployed or under-
employed parents who are failing to meet theixr c¢hild
support obligations.

18
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IT. FINANCIAL DATA AND CONFLICT OF INTEREST (PUBLIC)

List sources, amounts and dates of all anticipated receipts
from deferred income arrangements, stock, opticns,
uncompleted contracts and other future benefits which you
expect to derive from previous business relationships,
professional services, firm memberships, former employers,
clients, or customers. Please describe the arrangements you
have made to be compensated in the future for any financial
or business interest.

I have funds in the Arizona state deferred compensation plan
from my current employment. I have no present intentions of
withdrawing these funds. I have also invested in the
federal government Thrift Savings Plan while employed at the
United States Attorney’'s Office. I have no present plans to
withdraw these funds.

Explain how you will resolve any potential conflict of
interest, including the procedure you will follow in
determining these areas of concern. Identify the categories
of litigation and financial arrangements that are likely to
present potential conflicts-of-interest during your initial
service in the position to which you have been nominated.

I will follow the guidelines outlined in the Code of
Judicial Conduct in determining whether a conflict of
interest exists. Because I have been a judge for five years
and, therefore, not had clients or participated in
litigation as an attorney, I do not anticipate wmany
conflicts of interest. If an attorney appearing before me

is a personal friend, I would give opposing counsel proper
notice and would recuse nmyself from the case 1f I felt it
was appropriate or if requested to do so. My previous
employment at the United States Attorney’s Office was five
yvears ago and should not create any conflict issues. If
there are still active cases that I have in any way worked
on for that office, I would recuse myself from hearing those
cases. To my knowledge, I have no financial arrangements
which would pose a potential conflict of interest. There
are no categories of litigation that create potential
conflicts of interest to my knowledge.
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Do you have any plans, commitments, or agreements to pursue
outside employment, with or without compensation, during
your service with the court? If so, explain.

No.

List sources and amounts of all income received during the
calendar year preceding your nomination and for the current
calendar year, including all salaries, fees, dividends,

interest, gifts, rents, royalties, patents, honoraria, and
other items exceeding $500 or more (If you prefer to do so,
copies of the financial disclosure report, reguired by the
Ethics in Government Act of 1978, may be substituted here.)

See Financial Disclosure Report.

Please complete the attached financial net worth statement
in detail (Add schedules as called for).

See Net Worth Statement.

Have you ever held a position or played a role in a
political campaign? If so, please identify the particulars
of the campaign, including the candidate, dates of the

campaign, your title and responsibilities.

No.
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FINANCIAL STATEMENT

NET WORTH
current financial net worth statement
{including bank accounts, real
investments, and other financial

holdings) all liabilities (including debts, mortgages, loans, and

other financial obligations)

of yourself,

your spouse,

immediate members of your household.

and other

ASSETS LIARILITIES
Cash on hand and banks $3,000 Notes payabls to banks-secuved
U.§. Government securities-add Notes payable te banks-unsecured
schedule
Listed securities-add schedule Notes payable to relatives
i nldvhed securities--add schedule Notes payable 10 others
Accounts and notes receivable: 4 ceounts and bills due
Tucson 0ld Pueblo Cradit Union $2,200
Pima Federal Credit Uniom $2,000
Capital One Visa $3.500
Capital One Mastexlard 34,100
Providian $3,800
Platinum Miles Plus Visa $8.085
Bank ¢f America Visa $2,860
Fleet Mastercard $500
Due from relatives and friends 0 Unpaid income tax ]
Due from others ] Other unpaid income and interast
Deubtful i Real estate mortgages payable-add $225,000
schedule
Real estate owned-add schedule $350,000 Chattel mortgages and other liens
Tucson, AZ payable
Real estate mortgages receivable Other debts-itemize:
Autos and other personal property
1990 Mercedes $14,000
1994 Suburban $13,000
Cash value-life insurance
Other assets itemize:
Fedexal Thrift Savings Plan $289,000
American Century Domestic fund $28,000
Vanguard Growth and Income fund 56,000 Total liabilities $252,085
Arizona Deferred Compensation fund $49,000 Net Worth $487,918
Total Assets $740,000 Total liabilities and net worth $740, 000
CONTINGENT LIABILITIES HNone GENERAL INFORMATION
As endorser, comaker or guarantor Are any assets pledged? (Add No
schedule)
On leases or ooniracts Are you defendant in any suits or legal No
actions?
Legal Claims Have you ever taken bankruptay? No
Provision fox Federal Income Tax

Other sgecial debt
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ADDENDUM TO FINANCIAL STATEMENT

ASSETS

Cash on hand and in banks
Securities

Federal Thrift Savings Plan

American Century Domestic Equity fund
Vanguard Growth and Income Fund

State of Arizona Deferred Compensation fund

$3,000.

$280,000.
$28,000.
$6,000.
$49,000.

These wvalues fluctuate and are approximate.

Real Estate

Family residence
Tucson, Arizona

Vehicles
1990 Mercedes
1994 Suburban

TOTAL ASSETS
LIABILITIES

Mortgage -- Homeside Lending, Inc.
Tucson, Arizona

Tucson 01ld Pueblo Credit Union

Pima Federal Credit Union

Capital One Visa

Capital One Mastercard

Providian Visa

Platinum Miles Plus Visa

Bank of America Visa

FPleet Mastercard

TQTAL LIABILITIES

NET WORTH

$350,000.

$14,000.
$13,000.

$740,000.

$225,000.

$2,200.
$2,000.
$3,900.
$4,100.
$3,800.
$8,085.
$2,500.

$500.

$252,085.

$487,915.

00

00
00
00
00

0o

00
0o

00
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III. GENERAL {PUBLIC)

An ethical consideration under Canon 2 of the American Bar
Association's Code of Professicnal Responsibility calls for
"every lawyer, regardless of professional prominence or
professional workload, to find some time to participate in
serving the disadvantaged." Describe what you have done to
fulfill these responsibilities, listing specific instances
and the amount of time devoted to each.

I have worked consistently through the court system with
disadvantaged pro se litigants in family law matters to
ensure they have egual access to justice. I have been doing
this since I have been on the family law bench for the past
three years. Presently, I am working with others in the
court system and social service community to create a
program to provide unemployed fathers with employment so
that they can meet their child support obligations.

I have served at the law school as a moot court judge and
evaluator for law students in trial skills classes two or
three times per year for the past several years.

I have mentored law students by having them spend a semester
with me at the courthouse. I have done this every semester
for the past three years.

I have given talks to school children from Tucson schools
about the courts. Many of these children come from
disadvantaged backgrounds.

I have participated through my church annually to help
provide food and clothing to the needy during the holiday
season.

The American Bar Association's Commentary to its Code of
Judicial Conduct states that it is inappropriate for a judge
to hold membership in any organization that invidiously
discriminates on the basis of race, sex, or religion. Do
you currently belong, or have you belonged, to any
organization which discriminates -- through either formal
membership requirements or the practical implementation of
membership policies? If so, list, with dates of
membership. What you have done to try to change these
policies?

No.

22
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Is there a selection commission in your jurisdiction to
recommend candidates for nomination to the federal courts?
If so, did it recommend your nomination? Please describe
your experience in the entire judicial selection process,
from beginning to end (including the circumstances which led
to your nomination and interviews in which you
participated) .

There is no selection commission in Arizona. I was
contacted by a staff member from Senator Kyl's office and
asked if I was interested in the position. Senator Kyl then
interviewed me in Tucson. I then received a phone call from
a member of the White House Counsel’s staff and was invited
to the White House for an interview. I was interviewed at
the White House by White House Counsel, Mr. Gonzales, one of
his assistants and an attorney from the Department of
Justice. I then received a phone call from an attorney from
the White House Counsel’s Office stating that once I
successfully completed the background check, the Department
of Justice would recommend me to the President for
nomination to the federal judiciary in Tucson, Arizona.

Has anyone involved in the process of selecting you as a
judicial nominee discussed with you any specific case, legal
issue or guestion in a manner that could reasonably be
interpreted as asking how you would rule on such case,
issue, or question? If so, please explain fully.

No.

Please discuss your views on the following criticism
involving "judicial activism."

The role of the Federal judiciary within the Federal
government, and within society generally, has become the
subject of increasing controversy in recent years. It has
become the target of both popular and academic criticism
that alleges that the judicial branch has usurped many of
the prerogatives of other branches and levels of government.

Some of the characteristics of this “judicial activism” have
been said to include:

a. A tendency by the judiciary toward
problem-solution rather than grievance-resolution;

b. A tendency by the judiciary to employ
the individual plaintiff as a vehicle for the

23
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imposition of far-reaching orders extending to
broad classes of individuals;

c. A tendency by the judiciary to impose
broad, affirmative duties upon governments and
soclety;

d. A tendency by the judiciary toward
loosening jurisdictional reguirements such as
standing and ripeness; and

e. A tendency by the judiciary to impose
itself upon other institutions in the manner of an
administrator with continuing oversight
responsibilities.

Federal district courts are courts of limited
jurisdicticn, handling primarily cases involving
federal laws, the Constitution, and cases in which
the United States is a party. A case or
controversy as defined in federal law must exist
for the court to have jurisdiction to hear the
matter. The plaintiff wust have standing to
assert the claims being raised in the lawsuit. A
controversy must be ripe or justiciable before it
should be considered by the court. The doctrine
of stare decisis or precedent requires the trial
court to follow other written decisions on the
same issues. The judge should rule on the case
before her based on the relevant facts presented
by the parties and the applicable law.
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Senator CANTWELL. Thank you for those introductions. Mr. Leon.

STATEMENT OF RICHARD LEON, OF MARYLAND, NOMINEE TO
BE DISTRICT JUDGE FOR THE DISTRICT OF COLUMBIA

Mr. LEON. Thank you very much, Madam Chairwoman. I appre-
ciate

Senator CANTWELL. I hope you are not going to be outdone be-
cause you are here in the District of Columbia. [Laughter.]

Mr. LEON. No, I can’t even approach Judge Jorgenson in that re-
gard, but I certainly want to join with her in thanking you for
agreeing to chair this hearing today, and thank Senator Leahy and
Ranking Member Hatch and the other Senators who have come out
today to make it possible for us to have this hearing. Certainly, I
think it is fair to say that the process we go through is an arduous
one, and it is a relief to get to this point and we are very grateful
to be here.

I am pleased to have with me here today my wife of 28 years,
Christine Leon, and my son, who is 10 and about to become 11,
Nicholas Leon, seated here. He is getting a firsthand lesson in the
civics process, so I think that was enough of a justification for his
fifth grade teacher to let him go early today.

I also have some of my former partners here, Fred Graefe and
Dick Hauser, and a number of other friends who have been nice
enough to come out today to join with me here today.

So, again, thank you all very much and I appreciate the oppor-
tunity to be heard.

[The biographical information of Mr. Leon follows:]
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I BIOGRAPHICAL INFORMATION (PUBLIC)

Full name (include any former names used.)

Richard John Leon
Nickname: (“Dick” Leon)

Address: List current place of residence and office address(es).

Residence since 1990: Chevy Chase, MD

Office address since 1999: Vorys, Sater, Seymour, and Pease LLP
1828 L Street, N.W,
Suite 1111

Washington, DC 20036
Date and place of birth.

December 3, 1949
Natick, Massachusetts

Marital Status (include maiden name of wife, or husband's name). List spouse's
occupation, employer’s name and business address{es).

Marie-Christine Costa Leon (since 1973)
Maiden Name: Marie-Christine Genievive Costa

Education: List each college and law school you have attended, including dates of
attendance, degrees received, and dates degrees were granted.

College of the Holy Cross AB., 1971
Worcester, Massachusetts
(9/67 - 6/71)

Suffolk University Law School 1D, cum laude, 1974
Boston, Massachusetts

(9771 - 6/74)

Harvard University Law School LL.M,, 1981

(9/78 — 6/79)

Employment Record: List (by year) all business or professional corporations,
companies, firms, or other enterprises, partnerships, institutions and organizations,
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nonprofit or otherwise, including firms, with which you were connected as an
officer, director, partner, proprietor, or employee since graduation from college.

WASHINGTON PARTNER, Vorys, Sater, Seymour and Pease LLP, 1828 L Street,
N.W, Washington, D.C. 20036, March 1999 to present.

COMMISSIONER, The Judicial Review Commission on Foreign Asset Control, March
2000 to January 2001.

ADJUNCT PROFESSOR OF LAW, Georgetown University Law Center, Washington,
D.C., May 1997 to present. Co-teach “Congressional Investigations” with John D.
Podesta.

PARTNER, Baker & Hostetler LLP, 1050 Connecticut Avenue, N.W., Washington, D.C.
20036, April 1989 to March 1999.

SPECIAL COUNSEL, United States House Ethics Reform Task Force, February 1997 to
September 1997.

SPECIAL COUNSEL (“WHITEWATER INVESTIGATION"™), United States House
Banking, Finance & Urban Affairs Committee, July 1994 to August 1994.

CHIEF MINORITY COUNSEL, United States House Foreign Affairs Committee
“October Surprise” Task Force, February 1992 to January 1993,

COMMISSIONER, The President’s Commission on White House Fellowships,
December 1990 to January 1993. Appointed by President George Bush.

DEPUTY ASSISTANT ATTORNEY GENERAL, Environmental & Natural Resources
Division, United States Department of Justice, March 1988 to January 1989,

DEPUTY CHIEF MINORITY COUNSEL, United States House Select “Iran-Contra”™
Committee, March 1987 to March 1988.

SENIOR TRIAL ATTORNEY, United States Department of Justice, Tax Division,
Criminal Section, October 1983 to March 1987.

ASSISTANT PROFESSOR OF LAW, St. John’s University School of Law, New York.
September 1979 to August 1983. Courses taught: Criminal Law, Property, Negotiations,
and Legal Research and Writing.

SPECIAL ASSISTANT UNITED STATES ATTORNEY, Southern District of New
York (Civil Division), January 1977 to August 1978, Appointed by Robert B. Fiske, Jr.

2
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UNITED STATES DEPARTMENT OF JUSTICE (HONORS PROGRAM), General
Attorney, Immigration & Naturalization Service, September 1976 to January 1977.

LAW CLERK to Honorable Thomas F. Kelleher, Associate Justice of the Supreme Court
of Rhode Island, September 1975 to August 1976.

LAW CLERK to Chief Justice McLaughlin and the Associate Justices of the Superior
Court of Massachusetts, September 1974 to August 1975,

CLERK (part-time), Federal Reserve Bank, Boston, Massachusetts, June 1973 to August
1973.

POLICE OFFICER, Barstable Police Department, Hyannis, Massachusetts. , June 1972
to August 1972,

CHIEF COUNSELOR, Hyannisport Country Club Caddie Camp, Hyannisport,
Massachusetts, June 1971 to August 1971.

ACADEMIC BOARDS

MEMBER, Board of Trustees, Suffolk University, Bbston, Massachusetts, (1989-1998).

Militarv Service: Have you had any military service? If so, give particulars,
including the dates, branch of service, rank or rate, serial number and type of
discharge received.

None

Honors and Awards: List any scholarships, fellowships, honorary degrees, and
honorary society memberships that you believe would be of interest to the
Committee.

College of The Holy Cross: 1971 Distinguished Service Award of The President of the
College; Purple Key Society, Executive Board Officer; Varsity Lacrosse Team, Tri-
Captain.

Suffolk University Law School: Graduated cum laude; Order of Barristers; Moot Court
Board, Executive Officer, Chairman of The Tom C. Clark Moot Court Competition;
Suffolk University Law Review, Staff Writer, Annual Survey of Rhode Island Law and
Contributor to Vol. VIII; Outstanding Regional Student Award.
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United States Department of Justice: Outstanding Attorney Award, United States
Department of Justice, Tax Division; Letters of Commendation, Director of the Federal
Bureau of Investigation and Commissioner of the IRS; Letters of Commendation and
Certificate of Appreciation, Director of the Secret Service; Commendation, IRS Criminal
Investigation Division; Trial Advocacy Instructor and Lecturer, The Attorney General’s
Advocacy Institute,

Bar Associations: List all bar associations, legal or judicial-related committees or
conferences of which you are or have been a member and give the titles and dates of
any offices which you have held in such groups.

American Bar Association
Member: (1974-1999), Tax, Criminal Law and Environmental Sections
Rhode Island Bar Association
Member: (1975-present)
District of Columbia Bar Association
Member: (1990-present)
The Federalist Society
Member: (1987-present)
Member: National Practitioners’ Advisory Council, (1996-present)
Washington Legal Foundation
Member: Legal Advisory Board, (2000-present)
Committee on Admissions and Grievances, U.S. Court of Appeals, D.C. Circuit
Member: (1994-2000)
Edward Bennett Williams Inn of Court (Washington, DC)
Member: (1989-present)
Board of Trustees, Suffolk University, Boston, Massachusetts
Member: (1989-1998)
Judicial Conference for the District of Columbia Circuit
Member: (1991-present)
Judicial Conference of the Fourth Circuit
Member: (1997 and 2001)
Practitioners’ Advisory Group, U.S. Sentencing Commission
Member: (March 2000-present)
Suffolk University Law School Alumni Association, Director and Past President,
Boston, Massachusetts, 1985 to 1990,
Suffolk Law School Association of Metropolitan Washington, Inc., Founder,
Director and Past President, 1983 to 1988, ) .
Suffolk Law School Association of Metropolitan New York, Inc., Founder and
Past President, 1981 to 1984,




10.

1L

12.

147

Other Memberships: List all organizations to which you belong that are active in
lobbying before public bodies. Please list all other organizations to which you

belong.

(a) Other than my law firm, I am not a member of any organization that
lobbies congress.

(b)  Other organizations: The John Carroll Society (since 1990).

Court Admission: List all courts in which you have been admitted to practice, with
dates of admission and lapses if any such memberships lapsed. Please explain the
reason for any lapse of membership. Give the same information for administrative
bodies which require special admission to practice.

Supreme Court of Rhode Island (since 1973) (Inactive status since 1999)
D.C. Court of Appeals (since 1991)

U.S. Court of Appeals for the Second Circuit (since 1977)

U.S. Court of Appeals for the D.C. Circuit (since 1992)

U.S. Court of Appeals for the Fourth Circuit (since 1990)

U.S. District Court of Rhode Island (since 1976)

U.S. District Court for the District of Columbia (since 1991)

U.S. Supreme Court (since 1984)

Published Writings: List the titles, publishers, and dates of books, articles, reports,
or other published material you have written or edited, Please supply one copy of
all published material not readily available to the Committee. Also, please supply a
copy of all speeches by you on issues involving constitutional law or legal policy. If
there were press reports about the speech, and they are readily available to you,
please supply them.

(A)  Publications

Article: Congressional Investigations: Are Partisan Politics Undermining Our
Vital Institutions?, 31 Suffolk U. Law Rev. 825 (1998).

Symposium: The Independent Counsel Process: Is It Broken And How Should It
Be Fixed? (contributing participant), 54 Wash. & Lee Law Rev. 1515 (1997).

Chapter: "Environmental Crime", Lawyers’ Desk Book On White-Collar Crime,
published December 1991.

Article: Clarence Thomas: Another Potter Stewart? USA Today, September 16,
1991, opp. editorial page.
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Article: Environmental Criminal Enforcement: A Mushrooming Cloud, 63 St.
John’s Law Rev. 679 (1989).

Article:  Art of Inquiry Rehashing (with U.S. Representative Henry Hyde)
Washington Times, June 19, 1989, opp. editorial page.

Article: Justice Kelleher: A Public Servant’s Perspective, 22 Suffolk U. Law Rev.
267 (1988).

Comment: Informed Consent to Medical Treatment, Avoiding the "Community of
Silence," 8 Suffolk U. Law Rev. 904 (1974).

Comment:  Torts-Recovery for Negligently Inflicted Loss of Consortium
Recognized for Both Spouses, 8 Suffolk U. Law Rev. 1334 (1974).

Speeches:

Speeches 2001

4/18/01 Guest Lecture on “Congressional Investigations”
University of Georgia Law School
Professor Larry Thompson’s Course .
{no written text)
3/23/01 Panel Discussion on the Senate Confirmation Process

Washington University of St. Louis

Professor Kathleen Clark’s Class

Other panelists: Eliot Mincberg, Amitai Etzioni
(no written text)

Speeches 1997

11/20/97 Delivered the Donahue Lecture at Suffolk University Law School.

First law school alumnus invited to deliver the lecture.
Speech was expanded into an article. (See publications section)

10/30/97 Moderator, Panel Discussion on Congressional Investigations from

Watergate to Whitewater. Sponsored by the Federal Bar Council and Held
in the U.S. Courthouse SDNY.

Other panelists: Richard BenVeniste, Professor Samuel Dash, Leonard
Garment, Honorable Elizabeth Holzman, and Bernard Nussbaum,
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6/27/97 Participated in a panel discussion on “Congressional Investigations” at the
Fourth Circuit Judicial Conference. It was part of a symposium on the
Independent Counsel Statute. Transcript was published as an article. (See
publications section)
Other panelists: Honorable Charles H. Haden, II, Chief Judge So. Dist. Of
W.-Va,, and John W. Nields, Jr., Washington, DC

Speeches 1996

10/21/96 San Antonio, Texas
Petroleum Industry Seminar
Topic: Environmental Criminal Enforcement
(no written text)

8/15/96 CLE Program
Houston, Texas
Topic: Environmental Criminal Enforcement
(no written text)

Sumimer Guest Lecturer on Congressional Investigations

1996 Professor John Podesta’s Course in “Congressional Investigations’
Georgetown Law School, Washington, DC
(no written text)

>

Speeches 1995

8/24/95 CLE Program
Houston, Texas
Oil and Gas Industry Conference
Environmental Criminal Enforcement
(no written text)

Speeches 1993

3/2/93 “Becoming a Lawyer” Seminar at
Catholic University Law School
Professor Katherine Bender’s Course
Guest lecture on the legal profession
{(no written text)
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Speeches 1992

4/13-14/92

Executive Enterprises Seminar on Environmental Litigation
Panelist: Environmental Criminal Enforcement
Washington, DC

(no written text)

Speeches 1991

11/21/91

8/28/91

6/21/91

Speeches 1990

12/11 or
12/12/90

10/10/90

9/24/90

Clark County Bar Association

Luncheon Address on Supreme Court Confirmation Process of Justice
Thomas

(no written text)

Freshman Orientation Speech
Suffolk University Law School, Boston, Massachusetts
(no written text)

CMA Conference

Speech on Environmental Criminal Enforcement
New York City

(No written text)

Co-Chair, CLE - Executive Enterprises, Inc.
Environmental Enforcement & Litigation Conference
Panelist: Environmental Criminal Enforcement
Washington, DC

(no written text)

CLE Program

Association of Corporate Counsel’s

Speech on Environmental Criminal Enforcement
Houston, Texas

(no written text)

International Association of Drilling Contractors
Environmental Criminal Enforcement Speech
New Orleans, Louisiana

(no written text)
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Speeches 1989

7/19/89 Environmental & Regulatory Seminar
Hosted by Baker & Hostetler’s Columbus office
Spoke on Environmental Enforcement
(no written text)

6/7/89 Bancroft School (pfivate high school in Worcester, Massachusetts)
Commencement Address
(no written text)

3/3/89 American Bar Association
Annual White Collar Crime Institute
Panelist on Environmental Criminal Enforcement
New Orleans, Louisiana
(no written text)

Speeches 1988

10/13/88 NEIC Conference in Washington, DC
Speech on Environmental Criminal Enforcement
(no written text)

10/6/88 CHR&M Environmental Practice Group Seminar
Speech on Environmental Criminal Enforcement
Qakland, California
(no written text)

9/26/88 CLE Program
Speech on Environmental Criminal Enforcement
Los Angeles, California
(no written text)

5/4/88 Federal Bar Association
Hazardous Waste & Toxic Tort Symposium
Speech on Criminal Enforcement
Cleveland, Ohio

3/11/88 American Bar Association
White Collar Crime Institute
Panelist on Congressional Investigations
New Orleans, Loulsiana
(no written text)
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Health: What is the present state of your health? List the date of your last physical
examination.

Very good. My last exam was on July 25, 2001.

Judicial Office: State (chronologically) any judicial offices you have held, whether
such position was elected or appointed, and a description of the jurisdiction of each

such court.
None.

Citations: If you are or have been a judge, provide: (1) citations for the ten most
significant opinions you have written; (2) a short summary of and citations for all
appeliate opinions where your decisions were reversed or where your judgment was
affirmed with significant criticism of your substantive or procedural rulings; and (3)
citations for significant opinions on federal or state constitutional issues, together
with the citation to appellate court rulings on such opinions. If any of the opinions
listed were not officially reported, please provide copies of the opinions.

Not applicable.

Public Office: State (chronologically) any public offices you have held, other than
judicial offices, including the terms of service and whether such positions were
elected or appointed. State (chronologically) any unsuccessful candidacies for
elective public office.

Deputy Assistant Attomey General, Environment & Natural Resources Division,
United States Department of Justice, March 1988 to January 1989. (Appointed by
Attorney General Meese)

Commissioner, The President’s Commission on White House Fellowships,
December 1990 to January 1993. (Appointed by President George Bush.)

Commissioner, The Judicial Review Commission on Foreign Asset Control,
March 2000 to January 2001, (Appointed by U.S. Congressman Porter Goss,
Chairman House Intelligence Committee.)

Legal Career:

a. Describe chronologically your law practice and experience after
graduation from Iaw school including:

10
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whether you served as clerk to a judge, and if so, the name of
the judge, the court, and the dates of the period you were a
clerk;

9/74-8/75 — Law Clerk to Chief Justice McLaughlin and the
Associate Justices of the Superior Court of Massachusetts.

9/75-8/76 — Law Clerk to the Honorable Thomas F. Kelleher,
Associate Justice of the Supreme Court of Rhode Island.

whether you practiced alone, and if so, the addresses and dates;
No.

the dates, names and addresses of law firms or offices,
companies or governmental agencies with which you have been
connected, and the nature of your connection with each;

(See below).

What has been the general character of your law practice,
dividing it into periods with dates if its character has changed
over the years?

9/76-1/77 — General Attorney, Immigration & Naturalization
Service, U.S. Department of Justice (Honors Program).

1/77-8/78 — Special Assistant United States Attorney, Southern
District of New York {Civil Division). (Appointed by Robert B.
Fiske, Jr.). 1 St. Andrew’s Plaza, New York, New York.

Description: Responsible for litigating civil cases in the U.S.
District Court for the Southern District of New York and the U.S.
Court of Appeals for the Second Circuit, with a primary focus on
immigration litigation. Briefed and argued nine appeals in the
Second Circuit. Briefed and argued numerous motions in the U.S.
District Court. None of my cases went to trial.

9/78-6/79 — Graduate Student, Harvard Law School LL.M.
Program,

11
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7/79-8/83 — Assistant Professor of Law, St. John’s University
School of Law, New York. Union Turnpike and Utopia Parkway,
Jamaica, New York.

Description: Taught courses in Criminal Law, Property,
Negotiations, and Legal Research and Writing.

10/83-3/87 ~ Senior Trial Attorney, United States Department of
Justice, Tax Division, Criminal Section. Tenth and Pennsylvania
Avenue, N.W., Washington, D.C.

Description: Lead counsel in major criminal tax investigations and
prosecutions of national and regional significance.

Responsibilities included conducting all phases of complex
investigations and litigation, including grand jury, case review,
analysis of legal and policy issues, pre-trial motions and trial.
Liaison to the President’s Drug Task Force Coordinator for the
Pacific Northwest. Successfully prosecuted over 20 defendants on
tax and other criminal charges. Lead counsel in three of the four
cases that went to trial before a jury and in three other cases that
pled guilty on the eve of trial. Argued numerous pre and post trial
motions.

3/87-3/88 ~ Deputy Chief Minority Counsel, U.S. House Select
Iran-Contra Committee. The Capitol, Washington, D.C.

Description: Participated in all phases of the investigation as the
second ranking counsél to Congressman Dick Cheney (R-WY),
and the Republican Members of the Committee (i.e. Wm.
Broomfield, H. Hyde, J. Courter, Wm. McCollum, and M.
DeWine). Principally responsible for those portions of the
investigation relating to the NSC, the Vice President, the State
Department and the Justice Department. Deposed and interviewed
dozens of witnesses, including senior government officials and
cabinet officers. Questioned and presented witnesses at the
televised hearings, e.g., John M. Poindexter and Robert C.
McFarlane. Briefed and prepared Congressmen for their
questioning of public witnesses. Edited and drafted portions of the
Committee’s Minority Report. (Top Secret and SCI Clearances).
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3/88-1/89 — Deputy Assistant Attorney General, Environment &
Natural Resources Division, United States Department of Justice.
Tenth & Pennsylvania Avenue, N.W., Washington, D.C.

Description: Responsible for overseeing the 150 plus attorneys in
the Environmental Enforcement and Environmental Crimes
Section, which are principally responsible for conducting and
monitoring all civil and criminal litigation and investigations
nationwide, involving the hazardous waste statutes, the Clean Air
Act and the Clean Water Act. Also responsible for overseeing the
Policy, Legislation and Special Litigation Section. Argued the
successful criminal appeal in In re Search of 4801 Fyler Ave., 879
F.2d 385 (8" Cir.).

/89-3/99 — Baker & Hostetler LLP, Washington, D.C. 1050
Connecticut Avenue, N.W., Washington, D.C.

Description: Represented individuals and corporations under
investigation by grand juries, congressional committees and
executive branch agencies. Counseled individuals and companies
in complex litigation, with an emphasis on civil and criminal
environmental enforcement, criminal tax and business fraud
litigation. Conducted internal corporate investigations and
counseled individuals on ethics compliance. Virtually all litigation
matters were before federal courts. Criminal defense and
investigatory work probably averaged 70 plus percent of the
matters handled. Two of the cases | handled went to trial (one
civil, one criminal). The overwhelming majority of the criminal
matters I handled were either disposed of by guilty pleas or with no
charges being brought. Most of the civil matters [ handled were
settled prior to trial, and on one occasion after extensive meetings
with agency attorneys (i.e., U.S. EPA).

2/92-1/93 — Chief Minority Counsel, United States Foreign Affairs
Committee “October Surprise” Task Force. Ford House Office
Building, Washington, D.C.

Description: Retained by the House of Representatives to serve as
the lead counsel and principal staffer of a five attorney/twelve
person staff to Congressman Henry Hyde (R-IL), and the
Republican Members of the Task Force (i.e. J. Leach, O. Snowe,
D. Bereuter, and P. Goss). Responsible for overseeing and
directing all aspects of the investigation in coordination with the

13
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Chief Counsel to the Democratic Members. Deposed and
interviewed numerous witnesses in the United States and abroad,
including former and present senior government officials, and
cabinet officers. Presented formal briefings to the Task Force on
the status and direction of the investigation. Drafted portions of
the Task Force’s Joint Report and served as the Minority’s chief
editor of the report. (Top Secret and SCI Clearances).

7/94-8/94 — Special Counsel (“Whitewater Investigation”), United
States House Banking, Finance & Urban Affairs Committee.
Rayburn House Office Building, WVashington, D.C.

Description: Served as the lead counsel and principal staffer of a
four attormey.'ten person staff to Congressman Jim Leach (R-1A),
and the Republican Members of the Committee during the
investigative phase leading up to the hearings and during the
hearings themselves. Conducted deposition-like interviews of
approximately 40 senior White House, Treasury Department and
RTC officials. Extensively briefed and oversaw the preparation of
Congressmen and Congresswomen for their questioning of public
witnesses.

2/97-9/97 — Special Counsel, United States House Ethics Reform
Task Force. ¢/o U.S. House Ethics Committee, Washington, D.C.

Description: Retained by the House of Representatives to serve as
the lead counsel and principal staffer to Co-Chairmen Bob
Livingston {R-LA) and Benjamin Cardin (D-MD), and the
Republican and Democratic Members, of a bipartisan 12 Member
Task Force created to review, evaluate, and propose changes to the
process by which ethics complaints are initiated and investigated in
the House. The Task Force’s comprehensive package of revisions
was adopted, with amendments, by the House on September 18,
1997. Prepared and presented over a ten week period extensive
briefings to the Task Force. Drafted and edited legislative
alternatives to existing rules and Task Force Report to Congress.

5/97-Present — Adjunct Professor of Law, Georgetown University
Law Center, 600 New Jersey Avenue, N.W., Washington, D.C.

Description: Co-teach “Congressional Investigations” with John
D. Podesta.
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3/99-present - Partner, Vorys, Sater, Seymour and Pease LLP,
1828 L Street, N.\WV.,, Washington, D.C.

Description: Represent individuals and corporations under
investigation by grand juries, congressional committees and
executive branch agencies. Lead counsel in complex litigation,
with an emphasis on civil and criminal environmental enforcement,
criminal tax and business fraud litigation. Conduct internal
corporate investigations and counsel individuals on ethics
compliance. Partner in charge of the White Collar Crime and
Congressional Investigations practice areas in the Washington
office. Virtually all litigation matters are before Federal Courts.
Criminal defense and investigatory representations probably
account for 70 plus percent of the matters handled.

3/00-1/01 — Commissioner, Judicial Review Commission on
Foreign Asset Control. 1331 F Street, N.W., Washington, D.C.

Description: Appointed by Porter Goss (R-FL), Chairman of the
U.S. House Permanent Select Committee on Intelligence, as a
member of a five person, bipartisan, House/Senate Commission to
review and evaluate all judicial, regulatory and administrative
authorities relating to the blocking of assets of foreign persons by
the United States Government and the remedies available to United
States companies and persons affected by the same. The
Commission, which was chaired by Larry D. Thompson,
participated in extensive briefings with senior law enforcement
officials, conducted detailed public hearings in the House and
Senate. It submitted an extensive written report in January 2001
on its activities, including its findings, conclusions and
recommendations, to the Intelligence, Judiciary, and International
Relations Committees of the House and to the Intelligence,
Judiciary and Foreign Relations Committees of the Senate. (Top
Secret and SI, TK and G Clearances).

Describe your typical former clients, and mention the areas, if
any, in which you have specialized.

(See above).

15
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Did you appear in court frequently, occasionally, or not
at all? If the frequency of your appearances in court
varied, describe each such variance, giving dates.

The frequency of my appearances in court have
varied greatly depending upon the position I held. WhenI
served in the U.S. Attorney’s office in New York City
(January 1977 to August 1978) and in the Criminal Section
of the Tax Division at the Department of Justice
(September 1983 to March 1987), I appeared in court
frequently. When I served as a law professor at St. John’s
University and as the Deputy Chief Minority Counsel to the
House Select Iran-Contra Committee, I did not appear in
court at all. When I served as a Deputy Assistant Attorney
General from March 1988 to January 1989, I appeared in
court only once to argue an appeal in the U.S. Court of
Appeals for the Eighth Circuit.

With respect to private practice, over the past 12
years [ have appeared in court, occasionally, depending
upon the type of case.

What percentage of these appearances was in:
(a) federal courts;

(b) state courts of record;

(c) other courts.

Virtually all of my appearances in private practice
have been in varying federal courts around the country.
The only state court I appeared in was for one particular
case in Maryland.

As a federal prosecutor and Special Assistant U.S.
Attorney, all of my appearances were in the federal courts.

What percentage of your litigation was:
(a) civil;
(b) criminal.

If you combined my litigation experience in both
the public and private sectors, I would approximate that the
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percentage of my litigation experience was 75 percent
criminal and 25 percent civil.

State the number of cases in courts of record you tried
to verdict or judgment (rather than settled), indicating
whether you were sole counsel, chief counsel, or
associate counsel.

The number of cases in courts of record that I have
tried to a verdict, or judgment, would be five. [ was the
lead counsel in four of the five cases. I was co-counsel in
the fifth case; a five week criminal trial in which I split
evenly the responsibility of presenting the eighty witnesses
for the United States, and the various arguments pre, post
and during the trial.

I would note further, however, that I served as lead
counsel in a sixth case that was litigated extensively in the
U.S. District Court for the District of Columbia and
ultimately tried for 4 weeks before a three judge panel of
arbitrators.

What percentage of these trials was:

(a) jury;
(b) non-jury.

One hundred percent if you do not include the four
week arbitration trial. If you include that trial, then eighty
three percent jury and seventeen percent non-jury.

.tigation: Describe the ten most significant litigated matters which you personally

Litigation

handled. Give the citations, if the cases were reported, and the docket number and
date if unreported. Give a capsule summary of the substance of each case. Identify
the party or parties whom you represented; describe in detail the nature of your
participation in the litigation and the final disposition of the case. Also state as to

each case:

(a)
®

(©)

the date of representation; .
the name of the court and the name of the judge or judges.before whom
the case was litigated; and

the individual name, addresses, and telephone numbers of co-counsel and
of principal counsel for each of the other parties.

17
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1. United States v. Frankiyn Perry (D Nevada)
No. CR-LV 84-118 —HDM (Jury Trial: 12/84 ~ 1/83)

Honorable Howard D. McKibben
U.S. District Judge, Nevada, presiding

Counsel for the United States: Robert P. Dickerson (lead counsel)
AUSA, Las Vegas, Nevada

Richard J. Leon
Trial Attorney
Tax Division,
Criminal Section
Washington, DC

Counsel for Defendant: J. Tony Serra, Esq.
San Francisco, CA

Franklyn Perry was prosecuted for a variety of crimes arising out
of a series of ponzi type schemes that he used to defraud hundreds of
investors throughout the Southwestern United States of tens of millions of
dollars of income. Mr. Perry was indicted, and convicted, of tax evasion,
mail fraud, wire fraud and obstruction of an investigation. The jury trial
lasted over four weeks. Although I was not the lead counsel, I examined
half of the approximately 80 witnesses we presented and [ presented the
opening summation for the government. Mr. Perry was convicted on all
counts and was sentenced to twenty five years in prison, which at that time
was the longest sentence in the history of the Tax Division for a criminal
tax case. Ireceived letters of commendation from FBI Director Webster
and IRS Commissioner Eggert. I also received the Tax Division’s
Outstanding Attorney award. The conviction was upheld on appeal in the
Ninth Circuit (unpublished opinien). Postscript: On two occasions after
his incarceration, the U.S. Marshal Service received information indicating
that Mr. Perry had attempted to hire somebody to kill the judge and the
two prosecutors.

Relevant Addresses and Phone Numbers:

Honorable Howard D. McKibben
Chief Judge, U.S. District Court, Nevada
(775) 686-5880
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Robert P. Dickerson, Esq.

Dickerson, Dickerson, Consul and Pocher

Suite 350

777 North Rainbow Blvd.
Las Vegas, Nevada 89101
(702) 388-8600

1. Tony Serra, Esq.
506 Broadway

San Francisco, California 94133

(415) 986-3591

2. United States v. Dominic Frontiere (C.D. of California)

Docket No. CR 86-345 WDK (disposition by plea)

Honorable William D. Keller

U.S. District Judge, Central District of California, presiding

Counsel for the United States:

Counsel for Dominic Fontiere:

Richard J. Leon (lead counsel] 1986)
Sam Strother (co-counsel 1986)
Tax Division, Criminal Section

Bruce J. Kelton (lead counsel 1984-
1985)

Deputy Chief, Organized Crime
Strike Force, LA

Bruce 1. Hochman (lead counsel)
Richard Marmaro

Hochman, Salkin & DeRoy
Beverly Hills, California

Stephen V. Wilson (1984-1985)
Hochman, Salkin & DeRoy

The Department of Justice’s Organized Crime Strike Force in Los Angeles
conducted a lengthy investigation into possible criminal charges arising out of
Super Bowl ticket scalping by NFL team owners and/or personnel. In 19851
was assigned to assist the Deputy Chief of the Strike Force, Bruce Kelton,
who was heading up the investigation. When Mr. Kelton left the Department
of Justice to enter private practice in January 1986, I become the lead counsel
in the investigation. A senior Tax Division prosecutor, Sam Strother, was
assigned to assist me several months later.

19



162

On June 19, 1986, the grand jury indicted Dominic Frontiere the husband
of Los Angeles Rams owner Georgia Rosenbloom Frontiere for three felonies:
two counts of filing false income returns and one count of making false
statements to federal agents. Because of Mr. Frontiere’s prominence in both
the athletic and entertainment world (i.¢., he was an Emmy Award winning
composer and conductor who had been the director of music at Columbia
Pictures) the case received tremendous visibility in Southern California and in
the national sports press. The case was prepared for trial and litigated during
the post-indictment pre-trial phase. One week prior to trial, Mr. Frontiere
decided to plead guilty to two of the three felony counts. He was sentenced
in October 1986 to 12 months incarceration. Throughout the investigation,
pre-indictment phase and post-indictment trial preparation phase, we
constantly briefed the local U.S. Attorney, Robert Bonner on the status of the
case, as well as the Assistant Attorney General of the Tax Division, Roger
Olsen. As lead counsel, I was principally responsible for the preparation of
the indictment, the trial preparation, and the drafting and arguing of the
pretrial motions and the sentencing argument.

Relevant Addresses and Phone Numbers:

Honorable William D. Keller
U.S. District Judge, C.D. California
(213) 894-2659

Bruce J. Kelton, Esq.

Deloitte & Touche LLP

Suite 300

2029 Century Park East

Los Angeles, California 90067
(310) 551-6781

Sam L. Strother, Esq. (retired)
Arlington, Virginia
(703) 521-3139

Honorable Robert L.. Bonner, esq.
Gibson, Dunn & Crutcher

333 South Grand Avenue

Los Angeles, California 90071
(213) 229-7000
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Honorable Roger M. Olsen, Esq. (retired)
c/o Zuckerman, Spaeder

1201 Connecticut Avenue, N.W.
Washington, DC 20036

(202) 778-1800

Bruce I, Hochman (deceased)

Honorable StephenV. Wilson

U.S. District Judge, C.D. of California
3112 North Spring Street

Los Angeles, CA 90012

(213) 894-4327

Richard Marmaro, Esq.
Proskauer Rose LLP

Suite 3200

2049 Century Park East

Los Angeles, California 90067
(310) 557-2900

United States v. Otto and Matti Hurst (D. Nevada)
Docket No. 86-1111 (Jury Trial, January 1986)

Honorable Howard D. McKibben, presiding
U.S. District Judge, Nevada

Counsel for the United States: Richard J. Leon (lead counsel)
Tax Division, Criminal Section

Robert M. McCallum
Tax Division, Criminal Section

Counsel for the Hursts: Henry R. Gordon
Las Vegas, Nevada

In 1985 the Tax Division decided to experiment in two areas of the
country with a new technique to combat tax protester movements: the
simultaneous investigation and prosecution of a large number of protesters
in the same geographic area with one or more common background traits.

To that end, I was assigned as the lead counsel to conduct a grand
jury investigation into a tax protester movement that had developed within
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the International Brotherhood of Electrical Workers Union Local 367 in
Las Vegas, Nevada. The investigation focused on 11 of the 500 union
members suspected of involvement in that movement and four of their
wives. Otto Hurst, who was the ring leader of the movement, was the
second ranking official in the union, which at that time was the largest
union in Las Vegas. The investigation culminated in the conviction of all
15 individuals. Five of the fifteen went to trial (i.e., Otto and Matti Hurst,
Harold and Junbeth Altman and Jim Bergman), the others pled guilty.

The Hursts were tried together and their trial was the culmination
of the year and a half investigation. The jury trial lasted for approximately
a week and both Mr. and Mrs. Hurst were convicted of five counts of tax
evasion. Mr. Hurst was sentenced to four years in prison for his conduct.
As lead counsel, I oversaw all aspects of the investigation, the trial
preparation, the pre and post trial motions and the trial itself. I examined
half of the approximately 25 witnesses we presented. I cross examined
Mr. Hurst and presented the final summation. The convictions were
upheld on appeal in the Ninth Circuit (unpublished opinion).

Relevant Addresses and Phone Numbers:

Honorable Howard D. McKibben
Chief Judge, U.S. District Court, Nevada
(775) 686-5580

Robert M. McCallum, Esq.
LeSourd & Patten

2400 Cohumbia Center

701 Fifth Avenue

Seattle, Washington 98104
(206) 624-1040

Henry R. Gordon, Esq.
Suite 114

300 Fremont

Las Vegas, Nevada 89101
(702) 384-8831

4. United States v. Harold and Junbeth Altman (D. Nevada)
Docket No. 85-1291 (Trial by Jury May 1985)

Honorable Lloyd D. George
U.S. District Judge, Nevada
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Counsel for the United States: Richard J. Leon (lead counsel)
Tax Division, Criminal Section

Robert M. McCallum
Tax Division, Criminal Section

Counsel for the Defendant
Harold Altman: William Tidwell
Las Vegas, Nevada

Counsel for Defendant
Junbeth Altman Randall Pike
Las Vegas, Nevada

This trial, which lasted one week, was the first in a series of trials
arising out of an investigation into a tax protester ring operating out of the
International Brotherhood of Electrical Workers Union in Las Vegas,
Nevada. Mr. & Mrs. Altman were indicted for willfully failing to file their
1980 and 1981 income tax returns and with willfully filing fraudulent
refund claims for the tax years 1976 through 1979. Mr. Altman was
convicted on all 6 counts. Mrs. Altman was convicted of the two failure to
file counts, but the jury was hung on the four counts of fraudulent claims
for refunds. The court, therefore, declared a mistrial as to those four
counts. Mr. Altman was sentenced to 18 months incarceration and Mrs.
Altman was sentenced to home detention. The convictions were upheld
on appeal in the Ninth Circuit (unpublished opinion).

Relevant Addresses and Phone Numbers:

Honorable Lloyd G. George
Senior Judge, U.S. District Court, Nevada
(702) 388-6942

Robert M. McCallum, Esqg.
LeSourd and Patten

2400 Columbia Center

701 Fifth Avenue

Seattle, Washington 98104
(206) 624-1040
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Randall Pike, Esq.
1900 E Bonanza Road
Las Vegas, Nevada
(702) 671-4262

William Tidwell, Esq.
520 So. Fourth Street
Suite 300

Las Vegas, Nevada
(702) 385-7170

5. United States v. Jim Bergman (D. Nevada)
Docket No. 86-1102 (Jury Trial December 1995)

Honorable Philip Pro
United States Magistrate
Las Vegas, Nevada

Counsel for the United States: Richard J. Leon (lead counsel)
Tak Division, Criminal Section

Robert M. McCallum
Tax Division, Criminal Section

Counsel for the Defendant: Alan R. Harter
Las Vegas, Nevada

The defendant was indicted for failing to file income tax returns,
and was convicted by a jury on all counts after a three day trial. This trial
was the second of three arising out of an experimental tax protester
enforcement program aimed at large and highly visible protester rings.

As lead counsel I oversaw all aspects of the pretrial preparation and
motions practice. During the trial, I a-gued the summation and presented
half or more of the witnesses. The case was upheld on appeal in the Ninth
Cirenit. (United States v. Bergman, $13 F.2d 1027 (9" Cir. 1987)

Relevant Addresses and Phone Numbers:

Honorable Philip Pro

U.S. District Judge, Nevada
Las Vegas, Nevada

(702) 388-6942
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Robert McCallum, Esq.
LeSourd and Patten

2400 Columbia Center

701 Fifth Avenue

Seattle, Washington 98104
(206) 624-1040

Alan R. Harter, Esq.
500 No. Rainbow
Suite 115A

Las Vegas, Nevada
(702) 642-7837

6. United States v. Donald P. Percival and James S. Chapman (E.D. of
Virginia) Criminal Action No. 83-306A (Jury Trial November 6-10, 1989)

Honorable James C. Cacheris
U.S. District Judge, E.D. of Virginia

Counsel for the United States: Paul G. Cassell, (Jead counsel)
Assistant U.S. Attorney, ED., Va.

Marcus Davis
Special Assistant U.S. Attorney
ED., Va

Counsel for James S. Chapman Richard J. Leon (lead counsel)
Gregory A. Paw
Baker & Hostetler LLP
Washington, D.C.

Counsel for Donald P. Percival Thomas Hylden (lead counsel)
Sachs Greenbaum & Taylor
Washington, D.C.

I represented James S. Chapman, a retired Sargent on the U S,
Secret Service Police Force, from September 1989 until August 1993 ina
two count case in which he was charged with one court of conspiracy to
violate federal firearms laws and one count of an unlawful firearm sale in
violation of 18 U.S.C. § 922(b}(3). [ was the lead counsel for Mr.
Chapman and was assisted by a second year associate, Gregory A, Paw. 1
oversaw and participated in the drafting of all pretrial motions and I
handled all aspects of the weeklong jury trial before Judge James C.
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Cacheris (opening, summation, the direct and cross examinations of all
witnesses as appropriate). Ialso argued all of the pretrial and post trial
motions and the sentencing argument. I drafted significant portions of and
edited the entire, appellate brief. I argued the appeal in the Fourth Circuit.
The trial consisted of approximately 28 witnesses, including the two
defendants. Mr. Chapman was convicted of both the conspiracy and the
illegal sale of a firearm to an undercover ATF agent. He was sentenced to
six months in prison, and fined $3,000. The conviction was upheld on
appeal in the Fourth Circuit. (United States v. Chapman and Percival, 932
F.2d 964 (4™ Cir. 1991). Certiorari was denied by the U.S. Supreme
Court.

Relevant Addresses and Phone Numbers:
Honorable James C. Cacheris

Senior Judge, U.S. District Court (E.D. of Virginia)
(703) 299-2110

Paul G, Cassell

Professor, University of Utah College of Law
332 South 1400 East

Salt Lake City, UT 84112

(801) 585-5202

Marcus I. Davis (retired)
Former AUSA, E.D. of Virginia
(703) 799-1363

Gregory A. Paw

AUSA, E.D. of Pennsylvania
Suite 1250

8135 Chestnut Street
Philadelphia, PA 19106
{215) 861-8423

Thomas Hylden, Esq.

Powers, Pyles Sutter & Verville
Suite 1200

1875 I Street, N.W.
Washington, DC 20006

(202) 466-6550

7. Stephen A. Goldberg Company v. Texaco, Inc. (D. District of Columbia)
Civil Action No. 90-0488 LFO
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Honorable Louis F. Oberdorfer
U.S. District Judge, District of Columbia
(litigated before the cowrt from 3/90 — 7/92)

Arbitration Panel:

William R. Perlik (Chair), Wilmer Cutler & Pickering
Honorable Fred Fielding, Wiley Rein & Fielding
Honorable Alfred H. Moses, Covington & Burling

Counsel for the Plaintiff: Mare Fleischaker
James H. Hulme (lead trial counsel)
Donald Mitchell
Lawrence E. Blatnick
Arent, Fox, Kintner, Plotkin & Kahn
Washington, DC

Counsel for Defendant: Richard J. Leon {lead counsel)
Frederick W. Chockley, III
Christina R. Silva
Baker & Hostetler LLP
Washington, DC

{ was the lead counsel for a team of attorneys at Baker & Hostetler
that represented Texaco, Inc. is a lawsuit before the Honorable Louis
Oberdorfer. The plaintiff, Stephen A. Goldberg Company (“Goldberg”), a
large real estate development company in Washington, was suing Texaco
for gasoline contamination of soil and groundwater to certain real property
next to the Convention Center in downtown Washington  The legal
theories advanced by Goldberg included: strict liability, negligence per se,
restitution, private nuisance, trespass and negligence. Goldberg was
seeking in excess of $12 million dollars in damages. The case was
exhaustively litigated before Judge Oberdorfer, from March 1990 up until
July 0f 1992 when the parties, upon the urging of the court, entered into an
agreement to submit the case for binding arbitration. A three judge panel
of leading attorneys in Washington DC was convened (William R. Perlik
of Wilmer Cutler, & Pickering, chaired the panel). The case was tried
before the arbitrators during the Fall of 1992 and the early Winter of 1993.

It consumed approximately 18 trial days. As lead counsel in the case I
was responsible for the overall strategy and management of the case. I
was assisted by a then senior associate, Frederick W. Chockley, IIT and a
young associate Christina R. Silva. I conducted depositions, edited and
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drafted key pleadings and argued certain motions before the court. As
lead counsel, I questioned over half of the witnesses and delivered the
summation for Texaco. In March 1993, the arbitrators awarded a
judgment of approximately $2.9 million for the Stephen A. Goldberg
Company. Thereafter, on June 8, 1993 the parties filed a stipulation
dismissing the casc with prejudice.

Relevant Addresses and Phone Numbers:

Honorable Louis F. Oberdorfer
Senior Judge, U.S. District Court, District of Columbia
(202) 354-3270

William R. Perlik, Esq. (retired)
Wilmer Cutler & Pickering
2445 M Street, N.W.
Washington, DC 20037

(202) 663-6000

(703) 893-9072

Honorable Fred Fielding, Esq.
Wiley Rein & Fielding

1776 K Street, N.W,
Washington, DC 20006
(202) 429-7000

Honorable Alfred H. Moses, Esq.
Covington & Burling

1201 Pennsylvania Avenue, N.W.
Washington, DC 20004

(202) 662-519¢6

Opposing Counsel:

Mark L. Fleischaker, Esq.

Jarnes H. Hulme, Esq.

Donald B. Mitchell, Jr., Esq.

Arent, Fox, Kintner, Plotkin & Kahn
1050 Connecticut Avenue, NNW. °
Washington, DC 20036

(202) 857-6000
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Lawrence E. Blatnick, Esq.
{address unknown)

Co-Counsel:

Frederick W. Chockley, 111, Esq.
Baker & Hostetler LLP

Suite 1100

1050 Connecticut Avenue, NW,
Washington, DC 20036

{202) 861-1500

Christina R. Silva, Esq.
Blue Cross & Blue Shield
Suite 1714

125% Avenue

Pittshurgh, PA 15222
(412)255-8194

8. United States v. Pillsbury Company (W.D. of Missouzi)
Docket No. (Guilty plea entered 10/22/90)

Honorable James England
.S, Magistrate, W.D. Missouri

Counsel for the United States: David C. Jones
AUSA, Western District of Missouri
Springfield, MO

Counsel for Pillsbury: Gordon Ankney (co-counsel)

hetbaiobbiedinliallio g b

Thompson & Mitchell
St. Louis, MO

Richard J. Leon (co-counsel)
Baker & Hostetler LLP
Washington, DC

David F. Fisher {In-house counsel)
Group Counsel ’
Pillsbury Company

Minneapohis, MO
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I served as co-counsel to the Pillsbury Company in a grand jury
investigation and prosecution into the illegal discharge of a pollutant by
employees into a creek in Joplin, Missouri which occurred as a part of the
closing of a Pillsbury plant in 1989. As co-counsel in the case, I met and
worked extensively with the in-house counsel of Pillsbury, David Fisher,
and the local counsel inn Missouri, Gordon Ankney. We in turn met and
negotiated on a number of occasions with AUSA Jones in an effort to
reach a possible disposition of the case. In addition, I made a presentation
fo the Department of Justice, both in person and in writing, regarding
various legal and policy issues raised by the case, including the
applicability of the responsible corporate officer doctrine. The company
ultimately pled guilty on October 22, 1990 to a one count misdemeanor
violation of the Clean Water Act for the illegal discharge of a pollutant
into a navigable water of the United States. It was fined $275,000, which
was divided between the State of Missouri and the federal government.

Relevant Addresses and Phone Numbers:

Honorable James England

U.S. Magistrate W.D. of Missouri
Springfield, Missouri

(417) 865-7143

David C. Jones
AUSA, Springfield, Missouri
(417) 831-4406

Gordon Ankney, Esq.
Thompson & Cobum

One Mercantile Center

St. Louis, Missourt 63101
(314) 552-6003

Hon. David F. Fisher, Esq.
Commissioner of Administration
State of Minnesota

Room 200

50 Sherburne Avenue

St. Paul, Minnesota 55155
{651)296-1424

9. United States v. Joseph G. & Nicholas G. Miller (N.D. of Ohio)
Docket No. 3: 96 CR00778-001 and 3: 96 CR0078-002
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Honorgble David A. Katz
U.S. District Judge, Northern District of Chio

Counse! for the United States: David A. Bauer
Supervisory Assistant U.S. Attorney,
N.D. of Chio
Toledo, Ohio

Counsel for Defendants: Richard J. Leon (lead counsel)
H. Karl Zeswitz, Jr.
Baker & Hostetler
Washington, DC

I represented Joseph (. and his son Nicholas G. Miller throughout
a lengthy and highly complex IRS criminal tax investigation from 1993 to
1997 into possible criminal tax offenses against each of them individually
and the large privately held company that they owned. Their company
was at that time one of the largest video rental chains in the nation;
operating over 50 stores in Ohio, Michigan, and Indiana.

The investigative phase required numerous document productions
pursuant to administrative subpoenas and rmerous meetings with the IRS
agent handling the case. There were many complicated accounting and
technical tax issues. The case was authorized for prosecution by the Tax
Division at the Department of Justice in September 1995, and it was
transferred to the U.S., Attorney’s office in Toledo for prosecution. From
that point forward, I had numerous meetings with the AUSA handling the
case in an effort to resolve it in a manner mutually acceptable to my clients
and the government. On January 19, 1997, Mr. Miller and his son
Nicholas each waived their right to an indiciment and each pled guilty to a
three count information, charging each with two counts of income 1ax
evasion and one count of aiding and assisting in the preparation of a false
corporate tax refum. On April 25, 1997, after extensive briefings, Judge
Katz sentenced each of the Millers to a period of home confinement,
probation thereafter, and required each to pay substantial fines for their
offenses.
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Relevant Addresses and Phone Numbers:

Honorable David A Katz

UJ.S. District Judge N.D. of Oliio
Toledo, Ohio

(419) 259-7488

David O, Bauer

Supervisory Assistant U.S. Attorney, N.D. of Ohio
Room 308

Four Seagate

Toledo, Ohio 43604

{419) 241-0728

H. Karl Zeswitz, Jr., Esqg.
Sutherland, Asbill & Brennan
1275 Pennsylvama Avenue, N.W,
Washington, DC 20004

{202) 383-0518

10. Ellen Sauerbrey et al v. State Administrative Board of Election Laws, et
al. (In the Circuit Court for Anne Arundel County) Civil No. C-94-17721-CC

Honorable Raymond G. Thieme, Jr.
Circuit Judge, presiding

Counsel for the Plaintiffs: Lee T. Ellis, Jr., Esq. (lead counsel)
(12/7/94 — 1/7/95) Richard J. Leon, Esq.
Ralph Blasey, Esq.

Tracey McPherson, Esq.
Gregory A. Paw, Esq.
Baker & Hostetler LLP
Washington, DC

John M. Carbone, Esq.
c/o Sauerbrey HDQ
Cockeysville, MD

Connsel for State Agencies: Ralpi S. Tyler, Esq.
Deputy Attorney General
Baltimore, MD
for State Administrative
Board of Election Laws

e}
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Counsel for Glendening George A. Nilson, Esq.
and Townsend : Robert C. Douglas, Esq.
Piper & Marbury

Baltimore, MD

Bruce L. Marcus, Esq.
Marcus & Bonsib
Greenbelt, MD

John Hardin Young, Esq.
Washington, DC

Joseph Sandler, Esq.
Democratic National Committee
Washington, DC

Counsel for Prince Eric H. Nyee, Esq.
Georges County Upper Marlboro, MD
Board of Elections Supervisors:

Counsel for Montgomery County  John P. Diuguid, Esq.

Board of Elections : Washington, DC

Counsel for the Honorable Lynne A. Battaglia

United States_: United States Attorney for the
District of Maryland

My partner Lee Ellis and [, together with several associates,
represented the Republican Gubernatorial Candidate, Ellen Sauerbrey, and
her rurming mate, in their historic challenge to the election contest in 1994
against Paris Glendening and his running mate. That election was the
closest gubernatorial contest in Maryland’s history and the challenge was
the first ever brought in a gubernatorial contest in the history of Maryland.

Circuit Judge Thieme, with the consent of counsel, set an
extraordinarily abbreviated discovery schedule in order to insure the
completion of a challenge and an appeal prior to the scheduled
inauguration of a new governor in Jantiary 1995. The discovery process’
took place during the last 2 weeks of December 1994 and the first week of
January 1995, The trial was set for January 9, 1995.



176

Although I was the engagement attorney in the case due to my
preexisting relationships with the RNC’s general counsel’s office, my
partner Lee Ellis, a seasoned Maryland state litigator, was the logical
choice to be our lead counsel. As his co-counsel, I participated
extensively in all phases of the discovery and the preparation process for
what would be the first televised irial in Maryland’s history. 1 reviewed
and edited pleadings, took and defended depositions, negotiated issues
with opposing counsel and counseled our clients, and their staff, regarding
the strategy and direction of the litigation. I participated in a number of
court hearings.

Due to reasons we are not at liberty to discuss, Mr. Ellisand I, on
behalf of our firm and with the permission of the court, withdrew as
counsel for the plaintiffs on January 7, 1995. Thereafter, we assisted in
the orderly transition of the case to new counsel.

Relevant Addresses and Phone Numbers:

Honorable Raymond G. Thieme, Jr.
Judge, Court of Special Appeals of Maryland
(410) 260-1520

Honorable Lynne A. Battaglia
Judge, Maryland Court of Appeals
(410) 962-2458

Lee T. Ellis, Jr., Esq.

Ralph W. Blasey, Esq.

Baker & Hostetler LLP

Suite 1100

1050 Connecticut Avenue, N.W.
Washington, DC 20036

(202) 861-1500

Tracey McPherson, Esq.
{address unknown}

Gregory A. Paw, Esq.
AUSA, E.D. of Pennsylvania
Suite 1250

815 Chestrut Street
Philadelphia, PA 19106
(215) 861-8423
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Ralph S. Tyler, Esq.
Hogan & Hartson

111 South Calvert Street
Baltimore, MD 21202
(410) 659-2700

Bruce Marcus, Esq.
Marcus & Bonsib
Capitol Office Park
Suite 116

6411 Ivy Lance
Greenbelt, MD 20770
(301) 441-3000

George A. Nilson, Esq.
Robert C. Douglas, Esq.
Piper & Marbury

6225 Smith Avenue
Baltimore, MD 21209
(410) 580-3000

John Hardin Young, Esq.
Washington, DC

Joseph Sandler, Esq.
Democratic National Committee
430 S. Capitol Street, S.E.
Washington, DC 20003

(202) 863-8000
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Legal Activities; Describe the most significant legal activities you have pursued,
including significant litigation which did not progress to trial or legal matters that
did not involve litigation. Describe the nature of your participation in this question,
please omit any information protected by the attorney-client privilege (unless the
privilege has been waived.)

L.

Special Counsel,
U.S. House Ethics Reform Task Force
February 1997 to September 1997

Retained by the House of Representatives to serve as the lead counsel and principal
staffer to Co-Chairmen Bob Livingston (R-1.A) and Benjamin Cardin (D-MD), and
the Republican and Democratic Members, of a bipartisan 12 Member Task Force
created to review, evaluate, and propose changes to the process by which ethics
complaints are initiated and investigated in the House. The Task Force’s
comprehensive package of revisions was adopted by the House, with amendments, on
September 18, 1997. I prepared and presented extensive briefings, over a 10 week
period to the Task Force in executive session. I drafted legislative alternatives to the
existing rules, and significant portions of the Task Force Report to Congress.

Deputy Chief Minority Counsel,
U.S. House Select “Iran-Contra” Committee
March 1987 to March 1988

Participated in all phases of the investigation as the second ranking counsel to
Congressman Dick Cheney (R-WY), and the Republican Members of the Committee
(i.e. Wm. Broomfield, H. Hyde, J. Courter, Wm. McCollum, and M. DeWine).
Prircipally responsible for those portions of the investigation relating to the NSC, the
Vice President, the State Department and the Justice Department. Deposed and
interviewed dozens of witnesses, including senior government officials and cabinet
officers (g.g., the Secretary of State, the Attorney General of the United States, ete.}.
Questioned and presented witnesses at the televised hearings, (e.g., John M.
Poindexter and Robert C. McFarlane, ete.). Briefed and prepared Congressmen for
their questioning of public witnesses. Edited and drafted portions of the Committee’s
Minority Report. (Top Secret and SCI Clearances)

Chief Minority Counsel,
{.S. House Foreign Affairs Committee “October Surprise” Task Force
February 1992 to January 1993

Retained by the House of Representatives to serve as the lead counsel and principal
staffer of a five attorney/twelve person staff to Congressman Henry Hyde (R-IL), and
the Republican Members of the Task Force (i.e. J. Leach, O. Snowe, D, Bereuter, and
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P. Goss). Responsible for overseeing and directing all aspects of the investigation it
coordination with the Chief Counsel to the Democratic Members. Deposed and
interviewed dozens of witnesses in the United States and abroad, including former
President Jimmy Carter and former senior government officials, and cabinet officers,
(e.g,, Hon. Henry Kissinger and Hon. Edwin Meese ITI). Presented formal briefings
to the Task Force on the status and direction of the investigation. Drafted portions of
the Task Force’s Joint Report and served as the Minority’s chief edifor of the report.
(Top Secret and SCI Clearances).

Special Counsel, U.S. House Banking Finance and Urban Affairs Committee
“Whitewater” Investigation
July 1994 to August 1994

Served as the lead counsel and principal staffer of a four attorey/ten person staff to
Congressman Jim Leach (R-IA), and the Republican Members of the Committee
during the investigative phase leading up to the hearings and during the hearings
taemselves. Conducted deposition-like interviews of approximately 40 senior White
House, Treasury Department and RTC officials (e.g., Bernard Nussbaum, Mack
McClarty and John Podesta, etc.). Briefed and prepared Congressmen and
Congresswomen for their questioning of public witnesses during the two weeks of
televised hearings.

Commissioner, Judicial Review Commission on Foreign Asset Control
March 2000 to January 2001

Appointed by Porter Goss (R-FL), Chairman of the U.S. House Permanent Select
Committee on Intelligence, as a member of a five person, bipartisan, House/Senate
Commission to review and evaluate all judicial, regulatory and administrative
authorities relating to the blocking of assets of foreign persons by the United States
Government and the remedies available to United States companies and persons
affected by the same. The Commission, which was chaired by Larry D, Thompson,
participated in extensive briefings with senior government officials, conducted public
hearings in the House and Senate, and submitted a written report in January 2001 on
its activities, including its findings, conclusions and recommendations, to the
Intelligence, Judiciary, and International Relations Committees of the House and to
the Intelligence, Judiciary and Foreign Relations Committees of the Senate. (Top
Secret and ST, TK and G Clearances).
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6. Member, Admissions & Grievances Committee
U.S. Court of Appeals for the District of Columbia Circuit
1994 to 2000

[ was appointed in 1994 by the U.S. Court of Appeals for the District of Columbia
Cireuit to serve a three year term on its Admission and Grievances Committee. I was
reappointed to a second term in 1997, During my six years of service (the maximum
allowed) the Committee met periodically and reviewed complaints referred to it by
the court regarding certain members of its bar. Occasionally, we would conduct
hearings into allegations brought and hear arguments from the party under
investigation. On several occasions, [ authored an opinion on behalf of the committee
embodying the recommended disposition of the matter to the cowt.

7. Assistant Professor of Law, St. John’s University School of Law, New York
September 1979 to August 1983

Adjunet Professor of Law, Georgetown University Law Center, Wash., D.C.
May 1997 to present

Trial Advoeacy Instructor and Lecturer, The Attorney General’s Advocacy
Institute

Over the past twenty years | have had the opportunity to actively participate in the
training and education of young attomeys. As a full-time and part-time law professor,
1 have had an extensive opportunity to develop and hone my skills in analyzing and
explaining complicated legal and factual matters so that they woulid be readily
understood by the entire range of students before me. As an instructor at the Attorney
General’s Advocacy Institute, I have had the pleasure of helping aspiring trial
lawyers develop the techniques and skills necessary to succeed in a courfroom. I
believe all three of these experiences would be valuable in dealing with the wide
rangg of attorneys that would appear before me, as well as in assisting the jurors who
would be looking to me to educate them as to the applicable laws and procedures.

Finally, as a corollary to iy teaching experience, I believe the effort I have
expended over the past twenty years authoring articles, and a book chapter, on various
topics, would also be valuable experience for the responsibility that judges have to
issue opinions on complex matters in a manner understandable by a diverse audience.

8. United States v. Tennessee Gas Pipeline Company and Tenneco, Inc.

From 1993 to 1995 I served as a lead member of a small team of outside atiorneys
that counseled Tenneco, Inc., and its subsidiary Tennessee Gas Pipeline Co., and
negotiated on its behalf with Region IV of the U.S. EPA, a consent agreement and
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consent order that settled a multiregional administrative penalty action concerning
contamination by PCB and other constituents at 42 compressor stations along its
16,000 mile pipeline system. This agreement was, at that time, the largest
administrative penalty case ever successfully brought by EPA under the Toxic
Substances Control Act (TSCA).

In addition, during the same period, T counssled and assisted the company in the
negotiation of an administrative order on censent (AOC) under CERCLA to
effectuate a cleanup of PCB contamination along most of its pipeline. EPA
calculated in 1994 that the likely cost of this cleanup would be $240 million, thereby
making the settlement the largest in the history of the CERCLA program.

Bringing about an acceptable settflement of both of these matters was highly
complicated both legally and scientifically. In addition, it was greatly complicated by
the fact that there were multiple state environmental agencies, and multiple US EPA
regions involved. Often times the various agencies had competing interests and
positions. To say the least, there was no clear formula fo bring about these results and
my involvement consumed hundreds of hours of my time during each of those years.
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II. FINANCIAL DATA AND CONFLICT OF INTEREST (PUBLIC)

List sources, amounts and dates of all anticipated receipts
from deferred income arrangements, stock, options,
uncompleted contracts and other future benefits which you
expect to derive from previous business relationships,
professional services, firm memberships, former employers,
clients, or customers. Please describe the arrangements you
have made to be compensated in the future for any financial
or business interest.

None.

Explain how you will resolve any potential conflict of
interest, including the procedure you will follow in
determining these areas of concern. Identify the categories
of litigation and financial arrangements that are likely teo
present potential conflicts-of-interest during your initial
service in the position to which you have been nominated.

I will follow the standard procedures in place at the U.E.
District Court, es approved by the Federal Judicial Center,
to determine financial and other possible conflicts of

interest.

Do you have any plans, commitments, or agreements to pursue
outside employment, with or without compensation, during
your service with the court? If so, explain.

I have committed to co-teach with John Podesta the
“Congressional Investigations” course at Georgetown Law
School in the Fall Semester 2001. This will be the £fifth
consecutive year we have taught this course together. I
have also committed to teach the same course, alone, at the
Catholic University Law School in the Spring Semester 2002.
If confirmed, I would reevaluate the burden of teaching the
course one night a week, against my new duties as a judge.

List sources and amounts of all income received during the
calendar year preceding your nomination and for the current
calendar year, including all salaries, fees, dividends,
interest, gifts, rents, royalties, patents, honoraria, and
other items exceeding $500 or more (If you prefer to do so,
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copies of the financial disclosure report, required by the
Ethics in Government Act of 1978, may be substituted here.)

orm attached.

rry

See Ethics in Government Act

Please complete the attached financial net worth statement
in detail (Add schedules as called for).

Have you ever held a position or played a role in a
political campaign? If so, please identify the particulars
of the campaign, including the candidate, dates of the
campaign, your title and responsibilities.

No.
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FINANCIAL STATEMENT
NET WORTH
I. ASSETS

Cash on hand and in banks: $8,275.00

.S, Government securities-add schedule: 0

Listed secunities-add schedule: Riges Bank Stock: $1,729.00
Unlisted securities—add schedule: 0

Accounts and notes receivable: 0

Due from relatives and friends:
Due from others:

Doubtful:
Rea] estate owned-add schedule: $425,000 (estimated value)
Real estate mortgages receivables: 0
Autos and other personal property: 1995 Volvo (estimated value $12,000)
1987 Volvo {estimated value $4,000)
Cash value-life insurance 0

Other assets itemize:

Household itarns: $40,000 {estimated value)
401 X Retirement Account: $115,681
Total Assets: $606,685

1. CONTINGENT LIABILITIES

As endorser, comaker or guarantor: O
On leases or contracts: 0
Legal claims: 0

41A



185

Provision for Federal Income Tax: N/A

Other special debt: G

I, LIABILITIES

Iv.

Notes payable to banks-secured: $243.287 - ABN AMRO - home mortgage
$ 30,233 - Riggs Home Equity Line
$ 4,246 - DOJ Federal Credit Union (Auto

Loan)
Notes payable to banks-unsecured: $ 11,499 — Riggs Line of Credit
$ 9,466 - DOJ Federal Credit Union
Line of Credit
§ 7,154~ Bank of America Line of Cradit
Notes payable to others: See Attached
Accounts and bills due: See Attached
Unpaid income tax: 0
Other unpaid income and interest: 0

Real estate mortgages payable-add schedule: 0

Chattel mortgages and other liens payable: 0
Other debts-itemize: 0
Total Liabilities: $366,597
Net Worth: $240,088

Total liabilities and net worth:

GENERAL INFORMATION

Are any assets pledged? (Add) schedule: g
Are you a defendant in any suits or legal actions? No

Have you ever taken bankruptcy: No
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Ii.  LIABILITIES (CONTINUED)

Notes payable to others:

Citifinancial (balance on loan $5,426)

Accounts and bills due: Credit Card balances;: MBNA $28,545
Citibank $ 3,983

CapOne $ 1391

Optima $ 1,968

Amex (S/T)  § 8,764

Exxon $ 1,534

Department Stores:  Nordstrom $ 2,354

Sears $ 1,304

Brooks Bros. § 984

41C

Bloomingdale $ 1,967
Neimans $ 624
Hechts $ 579
Lord & Taylor $ 355
Saks $ 192
Talbots $ 742
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IIL. GENERAL (PUBLIC)

An ethical consideration under Canon 2 of the American Bar Association's Code of
Professional Respounsibility calls for "every lawyer, regardless of professional
prominence or professional workload, fo find some time o participate in serving the
disadvantaged." Describe what you have done to fulfill these responsibilities, listing
specific instances and the amount of time devoted to each.

With the exception of the academice year I was a graduate student at the Harvard
Law School, I spent the first 14 years of my legal career working full-time in public
service. As a law clerk, prosecutor, law professor and congressional counsel, my sole
focus was aimed towards the betterment of our society, legal systems, and profession.

When I entered private practice in 1989, T was committed fo finding additional
opportunities to be involved on a part-time basis in public service. Fortunately, I have
had a number of opportunities to do so during the past 12 years. For example, on three
occasions, [ have had the honor to serve as counsel to the U.S. House of Representatives
on highly sensitive matters of national significance. On one of these oceasions, [ took a
leave of absence from my law firm to work full-time for the House Banking Committee,
on the other two occasions, I served as an outside counsel to two House Task Forces,
billing my time at rates substantially below my normal rate.

In addition, I have been fortunate enough to serve as a commissioner on both an
executive branch and congressional branch commission. From 1990 to 1993 Iserved as a
member of the White House Fellows Commission by appointment of President George
Bush. Since then, I have on four other occasions chaired the Regional Finals selection
panel for the White House Fellows Program. From 2000 to 2001, I served as a member
of the Judicial Review Cornmission on Foreign Asset Control which was established by
the Congress in 1999 to advise it with respect to certain highly sensitive law enforcement
and national security legislation.

With respect to the legal professional, I have been continuously involved, on a pro
bono basis, in legal education over the past twenty years. In addition to organizing and
heading two law school alumni organizations (e.g., New York City and Washington, DC)
1 served on the Board of Trustees of my alma mater for eight years. Moreover, during the
past four years, ] have stayed involved in legal education by co-teaching a course at
Georgetown Law School with John D. Podesta.

Finally, with respect to our local bar, I served on a pro bono basis for two terms
{the maximum possible) as a member of the Admissions & Grievances Committee of the
1.S. Court of Appeals for the District of Columbia Circuit. This comumittee is
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responsible for dealing, in essence, with all ethical complaints brought against members
of the bar of the Court of Appeals for the District of Columbia Circuit.

The American Bar Association’s Commentary to its Code of Judicial Conduct states
that it is inappropriate for a judge to hold membership in any organization that
invidiously discriminates on the basis of race, sex, or religion. Do you currently
belong, or have you belonged, to any organization which discriminates - through
either formal membership requirements or the practical implementation of
membership policies? ¥{ so, list, with dates of membership. What you have dene to
try to change these policies?

No

Is there a selection commission in your jurisdiction to recommend candidates for
pomination to the federal courts? If so, did it recommend vour nomination? Please
describe your experience in the entire judicial selection process, from beginning to
end (including the circumstances which led to your nomination and interviews in
which you participated).

No, there is no selection commission in the District of Columbia. The selection process
in which I participated consisted of the following: I was interviewed by the Counsel to
the President at the White House in March 2001. He was accompanied by one of his
Associate White House Counsel. In April, 2001, I met with Mayor Anthony Williams of
Washmgton, D.C. Thereafter, [ had a pumber of brief telephone conversations with an
Associate White House Counsel to provide certain background information. In June
2001, T was provided with various forms to complete by the White House Counsel’s
office. In July 2001, I was informed by the White House that the FI31 was going to
conduct a background investigation of me. Iwas interviewed by a Special Agent of the
FBI later that month and had a number of follow-up telephone conversations with that
agent and his colleagues to provide them with further information. On September 4,
2001, I met with the Deputy White House Counsel to disouss the nomination process. On
September 7, 2001, [ met with Congresswoman Eleanor Holmes Norton. 1 was
nominated by the President on September 10, 2001,

Has anyone involved in the process of selecting you as a judicial nominee discussed
with you any specific case, legal issue or question in a manner that could reasonably

be interpreted as asking how you would rule on such case, issue, or question? If so,
please explain fully.

No

Please discuss your views on the following eriticism involving "judicial activism.”
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The role of the Federal judiciary within the Federal government, and within society
generally, has become the subject of increasing controversy in recent years. It has
become the target of both popular and academic criticism that alleges that the
judicial branch has usurped-many of the prerogatives of other branches and levels
of government.

Some of the characteristics of this “judicial activisin™ have been said to include:
a. A tendency by the judiciary toward problem-solution rather than
grievance-resolution;

b. A tendency by the judiciary to employ the individual plaintiff as a
vehicle for the imposition of far-reaching orders extending to broad
classes of individuals;

c. A tendency by the judiciary to impose broad, affirmative duties upon
governments and society;

d. A tendency by the judiciary toward loosening jurisdictional
requirements such as stapding and ripeness; and

e. A tendency by the judiciary o impose itself upon other institutions in
the manner of an administrator with continuing oversight
responsibilities.

Federal judges, particularly at the trial court level, must exercise great self
restraint to avoid interfering with the constitutionally prescribed powers of the executive
and legislative branches of our government. As a former congressional counsel and a
former executive branch official, I am particularly sensitive to the rights ard prerogatives
of those two branches. Accordingly, I believe judges should place an extremely high
priority on insuring both the justiciability of all matters that come before them, and the
constitutionally permissible limitations on their powers to fashion remedies to resolve
those controversies. Furthermore, [ believe trial judges have to be especially mindful of
their obligation to follow the precedents established by the U.S. Supreme Court and the
Court of Appeals for their Circuit. To say the Ieast, the doctrine of stare decisisis a
cornerstone of our legal system, and must be closely adhered to by our trial judges.
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N . . . e

T onw FINANCIAL DISCLOSURE REPORT Report Required by the Ethics
-1 in Government dct of 1978,
| i 00 FOR NOMINEES (5 LSC. dpp. §§100-11}
1. Person Reporting (Last name, first, middle initiol} 2. Courtor Organization 3. Date of Report
U.S. District Court for the
Leon, Richaxd J. District of Columbia 9/18/01

4. Title (drticl 1T judges indicate active or senior siatus; | 5. ReportType {check sppropriste type) 6. Reporting Period

istrate fudges indicute full- or parl-tin / o/
magistrats fudges indicate full- or part-time) X_ Noination, Date 9/10/01 1/1/00 - 9/18/01

_____ mitid  ___ Avmuad __ Final
8. Onthe basis of the information contaiyed in this Report an
any modifications pertaining thereto, itis, in my opinion,

1828 L Street, N.W, in compliance with applizable laws and regulations.
Washington, DC

Reviewing Officer Date

L. POSTTIONS, (teporiing indiviccal ol :
POSITION NAMS OF ORGANIZATION/ENTITY

o pp. 913 of Instraci

i .
L»_.] NONE (No reportable positions.}

1
Wasbingron Partuer.
2

£99 ~ o present).—  Yomys, Sater. Seymeur.and Rease,ilP

Indicial Review Commission.on Foreign Asset.Control

Commisstoner (3700 - 1/01
3

See Attached

TL AGREEMENTS. meporing i
DATE

i ] NONE {No reporiable agresnnans.y
-
1

ot

I NON-INVESTMENT INCOME. (Reporting indwidual and spouse; se¢ pp. 17-24 of Instructions.)

DATE SQURCE AND TYPE GROSS INCOME
{yours, 7ot spouse’s)
[J NONE {Ne seporiabie non-invesiment income.}
e
3
2000 . Yorys, Sate Seymour_and Pease. LLP 260,000
- H B
- L2000 Judicial Review Commission on Foreign Asset Control 52.609 Bl
s
2000 Geprgetown University 5,100
2000 IRA Distributions s 53,300
5 A
$

See Attached

#x% amount Received Turned over to Vorys, Sater, Seymody and Pease, LLP
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ATTACHMENT TO FINANCIAL DISCLOSURE REPORT FOR JUDICIAL NOMINEE
RICHARD J. LEON

L POSITIONS

POSITION NAME OF ORGANIZATION/PARTY
Adjunct Professor (1977 ~ present) ) Georgetown University Law Center
Member, (1991 ~ present) Edward Bennett Williams Inn of Court
Member, {2000 - present) Practitioners’ Advisory Group,

U.S. Sentencing Commission

Member, (1/00 — present) Legal Advisory Board,
‘Washington Legal Foundation

Member, 1996 - present) National Practitioners Advisory
Council, The Federalist Society

Member, (1991 — present) The Judicial Conference of the
District of Columbia Circutt

Member, (2001) The Indicial Conference of the
Fourth Cirenit

.  NONJINVESTMENT INCOME

DATE SOURCE AND TYPE GROSS INCOME
2000 John Hancock Life Insurance (demutualization paymenty 3§ 1,156.00

2001 to

date Vorys, Sater, Seymour and Pease, LLP $190,000.00

2001 Tudicial Review Commission on Foreign Asset Control  $_12,312.967

™ Amount Received Turned Over to Vorys, Sater, Seymour and Pease, LLP
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N Fam: of Person Reporing T rate of Report l
1
FINANCIAL DISCLOSURE REPORT ] Richard J. Leon 9/18/01 i

IV. REIMBURSEMENTS . transportation, lodging, food, entertainment.

{Tnclucdes dhose 10 spouse ard dependent children. See pp. 25:27 of Insiructions. }

EQURCE

ey
r J NONE (No such roportable relmbursements)

| S—
1

Exempt R R

Y. GIFTS. (inchudes those to spouse and dependent children. Seepp. 28-31 of Instructions.j

o SOURCE YALUE
L NONE (No such reportable gifis.)
e
s
Exempt . . e et e e e e e e et e
2
s
5 S — —
s
4 e e — ——
3
V1. LIABILITIES. fnctudes those of spause and dependent cinldren See pp. 32-33 of Instructions.)
CREDITOR DESCRIPTION VALUE CQODE*
FT NONE (No reponeble Tubilities )
MBNA Credit lard X
Riggs Bank — e Line of Credit I
Dept. of Justice Federal Credit Upion Line of Cradit 1
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Nare of Person Reportng Date of Report

FINANCIAL DISCLOSURE REPORT

Richard J. Leon 9/18/01

VIL Page 1 INVESTMENTS and TRUSTS - income, value, transactions fnoides shose of

Spouse and dependent childven. See pp. 34-57 of Instructions.)

i = T T
f‘ NONE  (Na reportable income, asscts, ! | f | ‘ ? | ;
! i i |
j N RS N L
. Jan, 2000 to Dec. 2000 . i ! \
Fidelity 401({K)_Mutual | ' | .
»  Fund Account n [ piv, M | T ' t
, Dec. 2000 to présent : : -
Fidelity 401(X} individual
A Retirement Account
(non_invested) C _1INT 'Y T
5 Riggs N§tiona1 Bank i
Stock Since 2001 . I . J T
6 | |
. !
8
5 i
i - i
0
11
12
13
4
15
16
7 i
| ! ? } i
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ame of Ferson Reporting. Dace of Report g

FINANCIAL DISCLOSURE REFPORT

Richard J. Leon 8/18/01 i

VII. Page 2 INVESTMENTS and TRUSTS -- income, value, transactions  gneides tose of

spause and dependent children, See pp. 34-57 of Instructions,)

13 {

E* NONE (o reportable income, |
J assets, or Fan3ackions) ;
. i
- A

i

|

:

|

19

20 !
i
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Name of Persan Reporting

Richard J. Leon

Dite of Regart

9/18/01

VI Page3 INVESTMENTS and TRUSTS —~ income, value, transactions  gcisdes fiose of

spouse and dependent children. See pp. 34-37 of Instructions.)

r NONE (o reportabls fncome,
| s, 0f amSREnS)

e
|
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Rore of Pacson Raporting Date of Regot

FINANCIAL DISCLOSURE REPORT 3 Richard 4. Leon 5/18/01 ,

VIL Page 4 INVESTMENTS and TRUSTS -- income, value, fransactions  factudes hose of

spouse and dependert children, See pp. 34-37 of Instructions)

15313, Of (ransactions)

{ E NONE  (No reportable income,
s

I
4y

&3

65

66

67

58

69
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Name of Person Reporting. Daie of Report

FINANCIAL DISCLOSURE REPORT Richard J. Leon

9/18/01

VIII. ADDITIONAL INFORMATION OR EXPLANATIONS (lndicate part of Report.}

IX. CERTIFICATION,

¥ certify that all information given above (including information pertaining to my spouse and minor or dependent children, if any) is
zccurate, true, and complete to the best of my knowledge and belief, and that any information net repurted was withheld beeauss it met
zpplicable statutory provisions permitting non-disclosure.

1 further certify that earned income from outside employment and honoraria and the acceptance of gifts which have been reported are n
compliance with the provisions of 5 U.8.C. app., § 301 ot seq, SUS.C. § 7353 and Judiclal Conference regulations.

4 ] Date ?,/IKIOI

i

»

Signature

NOTE: ANY INDIVIDUAL WHOWNGLY AND WILFULLY FALSIFIES OR FAILS TO FILE THIS REPORT MAY BE
SUBJECT TO CIVIL AND CRIMINAL SANCTIONS (5 U.S.C. App., § 104.)
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Senator CANTWELL. Thank you.
Mr. Zainey.

STATEMENT OF JAY ZAINEY, OF LOUISIANA, NOMINEE TO BE
DISTRICT JUDGE FOR THE EASTERN DISTRICT OF LOUISIANA

Mr. ZAINEY. Madam Chair, again I would like to also extend to
you my deep appreciation for having this meeting today, along with
Senator Grassley and Senator Kyl for being here.

Obviously, this has been the most important thing in, I am sure,
everyone at this table’s lives. And I know that you all have many,
many, many other things going on in your lives, but for you all to
share this day with us, we greatly appreciate.

I would also like to thank the members of your staffs. The Senate
staff members have been very, very patient with myself and I am
sure with my colleagues. And to all of you that I have discussed
things with, I greatly appreciate what you have done.

I am very honored to have with me today a number of people
from the New Orleans area, especially my wife, Joy; my daughter,
Margaret. Margaret is working now in Birmingham, Alabama, as
a freelance writer. Margaret had the honor of serving as an intern
a couple summers ago for Senator Breaux for one month. But,
again, because of the bipartisanship that we have discussed, Sen-
ator Breaux being a Democrat, she also served for a month as an
intern with Congressman Billy Tauzin, Republican from Louisiana.
Margaret loved her experience and she wanted to come here to
visit with her old friends, and I am glad she took time out from
her busy schedule to be with me for this next hour-and-a-half or
so.

I am also very fortunate to have, but not with me today, two
beautiful sons. Christopher, who is 19, is a freshman at the Univer-
sity of Mississippi, Ole Miss, and he swears to me that he is study-
ing this week because otherwise he would have loved to have been
here. And my angel, Andrew. Andrew is our special ed student
back home and I know that Andrew’s thoughts are with us today.

I am also very blessed to have with me four very close friends
that have—three of whom have traveled with me from New Orle-
ans to be here today and one of whom is working here with the
Committee on Aging.

Guy Leaf is in the audience. Guy is from New Orleans and he
has been working in Washington for the past number of months on
the Committee on Aging. He has been doing a wonderful job and
I am very grateful that Guy is here with us today.

Also, my three musketeer friends from back home, John
Litchfield, Jim Barkate, and Kevin Heigle, are also with me today,
and I thank them for their support.

Thank you.

[The biographical information of Mr. Zainey follows:]
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I. BIOGRAPHICAL INFORMATION (PUBLIC)

Full name {include any former names used.)

Jay Christopher Zainey

Address: List current place of re;idence, and cffice address(es).
Residence:  Metairie, LA

Office: 2310 Metairie Road
Maetairie, LA 70001

Dateand place of birth.

July 7, 1951 -
New Orieans, Louisiana

Marital Status (include maiden name of wife, or husband's name). List spouse's
occupation, employer’s name and business address(es).

Married: Wife: Joy Haik Zainey
Housewife - former school teacher and mother of three children

Education: List each college and law school you have attended, including dates of
attendance, degrees recelved, and dates degrees were granted.

Louisiana State University

Schoot of Law

1972 - 1975

Juris Doctor Degree December 19, 1975

University of New Orleans
(Formerly: LSU in New Orleans)
1969 - 1972

Bachelor of Science; August 1973
Business Administration - Law

Employment Record: List (by year} all business or professional corporations, companies,
firms, or other enterprises, partnerships, institutions and organizations, nonprofit or
otherwise, including firms, with which you were connected as an officer, director,
partner, proprietor, or employee since graduation from college.
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Jay C. Zainey
Professional Law Corporation
1984 (approximate) - present

Law association with James McPherson, Peter J. Abadie, Jr., Dennis Weber, and Eugene
Booth,
1976-1984 (approximate)

Law Offices of George & George, Ltd.
1974-1975
Student law clerk

Jefferson Parish District Attorney’s Office
1973 (Summer), 1974 (Summer), 1975 (Summer)
Student law clerk

State of Louisiana

Louisiana Constitutional Convention
1973-1974

Student law clerk

Winn-Dixie Super Market
1966-1974
Stock clerk/cashier/bag boy

British Cedars, Lid.
1984 - 1998 (approximate)
President - Treasurer

Razoo Stables, Inc.
1999 - 2001

Ridgehouse Properties
1986 - 1998

Parish of Jefferson
Traffic Hearing Officer/Judge Ad Hoc
1981 - present

Advocacy Center for the Disabled and Elderly {non-profit)
Board Member 2001

Jefferson Performing Art Society
Board Member, early 1990s
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Jesuit High School Parents’ Club
President 1997

Jesuit High School President’s Advisory Board
Board Member 1997

Stuart Hall School President’s Advisory Board
Board Member - early 1990s

The Extra Mile, Jefferson Parish Human Services Authority, Inc.
Board Chairman 1993-1994

President’s Committee on Mental Retardation Task Force
early 1990s

St. Catherine of Siena Church Parish Council

President - 1992

Military Service: Have you had any military service? If so, give particulars, including
the dates, branch of service, rank or rate, serial number and type of discharge received

United States Air Force Reserves
1970 - 1976

Staff Sergeant, 433-72-4653
Honorable Discharge

Honors and Awards: List any scholarships, fellowships, honorary degrees, and honorary
society memberships that you believe would be of interest to the Committee.

Fellow, Louisiana Bar Foundation

Louisiana State Bar Association Community Action Committee Recognition Award
“For Everything he has done and Continues to do for those In need in our
communities throughout Louisiana”.

Legal Services Project Director’s Award
“For His Dedication to the Provision of Civil Legal Services to
Disadvantaged Louistanians”.

Tefferson Bar Association Auxiliary Law Day Award
“For Quistanding Service and Accomplishment in the Legal
Profession”.
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Bar Associations: List all bar associations, legal or judiciai-related committees or
conferences of which you are or have been a member and give the titles and dates of any
offices which you have held in such groups.

Louisiana State Bar Association
President (1995 - 1996)
President-elect (1994 - 1995)
Member, Board of Governors (1989 - 1991 and 1994-1997 )
Member, House of Delegates (1981-1989)
Member, Nominating Committee
Texas Bar Association
National Conference of Bar Presidents
Executive Council Member (1998 - 2000)
American Bar Association
Past Member, House of Delegates (1994 - 1995)
Southern Conference of Bar Presidents
Federal Bar Association
Jefferson Bar Association
President (1990 - 1991)
Louisiana Supreme Court Commiitee on Judicial Ethics
Louisiana Supreme Court Committee to Study Cameras in the Courtroom
St. Thomas More Catholic Lawyers Association
Second Vice President
Member, Louisiana Lawyers for Life
Chairman, Victims of Crime Compensation Committee
Louisiana State Bar Association
Chairman, Section of Negligence, Workman’s Compensation and Insurance Law
Louisiana State Bar Association
Member, Bar Governance Committee,
Louisiana State Bar Association
Member, Community Action Committee,
Louisiana State Bar Association
Member, Long Range Planning Committee,
Louisiana State Bar Association
Member, Committee to Provide Legal Services for the Disabled,
Louisiana State Bar Association
Member, Federalist Society
Member, Nationa! Lawyers Association
Fellow, Louisiana Bar Foundation .
Ex-officio Member (past), Louisiana Law Institute
Ex-officio Member (past), American Law Institute
Ex-officio Member (past), Louisiana Judicial College
Young Lawyers Section, Disaster Relief Task Force Member
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Other Memberships: List all organizations to which you belong that are active in
lobbying before public bodies. Please list all other organizations to which you belong

To my knowledge, the Autism Society is active in lobbying before public bodies

Other Organizations
Tefferson Chamber of Commerce, Member
Old Metairie Road Business Association, Member
Mardi Gras Krewe of Hermes
Metairie Country Club
Syrian-Lebanese American Club
Advocacy Center for the Disabled and Elderly, Board Member

of admission and lapses if any such memberships lapsed. Please explain the reason for
any lapse of membership. Give the same information for administrative bodies which
require special admission to practice.

United States Supreme Court (August 1981)

United States District Court, Eastern District of Louisiana (April 1976)
United States District Court, Middle District of Louisiana (August 1976)
United States District Court, Western District of Louisiana (September 1977)
United States Fifth Circuit Court of Appeals (October 1981)

All Louisiana State and Local Courts (April 1976)

All Texas State and Local Courts (May 1998)

None of my memberships have ever lapsed.

Published Writings: List the titles, publishers, and dates of books, articles, reports, or
other published material you have written or edited. Please supply one copy of all
published material not readily available to the Committee. Also, please supply a copy of
all speeches by you on issues involving constitutional law or legal policy. If there were
press reports about the speech, and they are readily available to you, please supply them.

Publications:

“One on One with Jay Zainey”
Louisiana Bar Journal, Vol 43, No. 1

“Restoring Dignity to the Profession”
President’s Message, Louisiana Bar Journal, Vol. 43, No. 2

“The Rumors are True”
President’s Message, Louisiana Bar Journal, Vol. 43, No. 3

wn
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“Do Lawyers Really Make a Difference?”
President’s Message, Louisiana Bar Journal, Vol 43, No. 4

“Legal Profession Takes a Positive Step”
President’s Message, Louisiana Bar Journal, Vol 43, No. 5

“This Has Been a Great Year . . . Thanks to You”
President’s Message, Louisiana Bar Journal, Vol 43, No. 6

“On the Road with Jay C. Zamney”
Louisiana Bar Journal, Vol 44, No. 4

Speeches:

Bar Admissiens Ceremony (April 19, 1996)
Association of Women Attorneys Meeting (January 19, 1995)

Newspaper articles:

Attached are copies of numerous newspaper articles appearing throughout the
State of Louisiana after the Louisiana State Bar Association House of Delegates,
presided over by Jay C. Zainey, President, unanimously voted to amend the Rules
for Professional Conduct to provide for a thirty day ban on targeted mail
solicitation after an accident or disaster, consistent with a ruling by the U.S.
Supreme Court.

Health: What is the present state of your health? List the date of your last physical
examination.

Excellent. Last physical examination was on July 27, 2001.

Judicial Office: State {chronologically) any judicial offices you have held, whether such
position was elected or appointed, and a description of the jurisdiction of each such court.

a. Traffic Hearing Officer - appointed - various terms from 1981 through the present
Jurisdiction - traffic violations in the East Bank of Jefferson Parish.

b. Judge Ad Hoc - First Parish Court - appointed - various terms from 1981 through
1994 (approximate). Civil jurisdiction up to $20,000.00 limit; misdemeanor, and
more serious traffic offenses occurring on the East Bank of Jefferson Parish.

c. Judge Ad Hoc - Jefferson Parish Juvenile Court - appointed - various terms during
approximately 1996 through 1997 - jurisdiction over juvenile matters in Jefferson
Parish.
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Citations: If you are or have been a judge, provide: {1} citations for the ten most
significant opinions you have written; (2) a short summary of and citations for all
appellate opinions where your decisions were reversed or where your judgment was
affirmed with significant criticism of your substantive or procedural rulings; and (3)
citations for significant opinions on federal or state constitutional issues, together with the
citation to appellate court rulings on such opinions. If any of the opinions listed wers not
officially reported, please provide copies of the opinions.

No opinions were written. None of my decisions were reversed to my knowledge. No
significant federal or state constitutional issues were addressed.

Public Office: State (chronologically) any public offices you have held, other than
judicial offices, including the terms of service and whether such positions were elected or
appointed. State (chronologically) any unsuccessful candidacies for elective public
office.

None.

2. Describe chronologically your law practice and experience after graduation
from law school including:

1. whether you served as clerk to a judge, and if so, the name
of the judge, the court, and the dates of the period you were

a clerk;

1 have never served as a law clerk to a judge.

34

whether you practiced alone, and if so, the addresses and
dates;

I incorporated Jay C. Zainey, Professional Law Corporation
on September 2, 1986, in which I was a solo practitioner
Since approximately 1995, I have had, at various times, a
total of four (4) attorneys serve as “of counsel” with my
firm. They are: Glenda M. Barkate
) Ashley Belleau
Susan H. Shuey
Anthony J. Angelette

My firm address from approximately 1984 to 1998 was:
2543 Metairie Road, Metairie, LA 70001

7
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Since October 1998, my firm address has been:
2310 Metairie Road, Metairie, LA 70001

the dates, names and addresses of law firms or offices,
companies or governmental agencies with which you have
been connected, and the nature of your connection with
each,

Jay C. Zainey
Professional Law Corporation
August 1984 (approximate) - Present

Law association with James McPherson, Peter J. Abacie,
Jr., Dennis Weber, and Eugeae Booth.

1976-1984 (approximate)

419 Carondelet Street

New Orleans, LA

I have also served as “of counsel” with the law firm of
Berrigan, Litchfield, Schoenkas and Mann from
approximately 1996 through 2000.

400 Poydras Street

Texaco Center Suite 2000

New Orleans, Lousiana 70130-2000

What has been the general character of your law practice, dividing

it into periods with dates if its character has changed over the

vears?

General civil and criminal litigation practice which includes
representing the interests of various individuals, corporations, and
governmental entities in Federal, State and Administrative Courts.

Describe your typical former clients, and mention the areas, if any,
n which you have specialized

Mostly individuals. T have not specialized in any particular field

Did you appear in court frequently, occasionally, or not at ali? If
the frequency of your appearances in court varied, describe each
such variance, giving dates.

Frequently
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2. What percentage of these appearances was in:

(a) federal courts;
20%

(b state courts of record;
75%

{c) other courts.
5%

(%

What percentage of vour litigation was

(a) civil,
75%

{b) criminal.
25%

4. State the number of cases in courts of record you tried to verdict or
judgment (rather than settled), indicating whether you were sole
counsel, chief counsel, or associate counsel.

Sole counsel - 115 (approximate)
Lead counsel - 2 (approximate)
Associate counsel - 10 (approximate)

(931

What percentage of these trials was:

(a) jury;
20-25%

(b} non-jury.
75-80%
Litigation: Describe the ten most significant litigated matters which you personally
handled. Give the citations, if the cases were reported, and the docket number and date if
unreported. Give a capsule summary of the substance of each case. Identify the party or
parties whom you represented; describe in detail the nature of your participation in the
litigation and the final disposition of the case. Also state as to each case:

(a) the date of representation;
(b)  the name of the court and the name of the judge or judges before whom the
case was litigated; and
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() the individual name, addresses, and telephone numbers of co-counsel and
of principal counsel for each of the other parties.

L Allen Boudreaux vs. James “Jim” Brown
24™ Judicial District Court No. 546-342, Division “G”

I represented the defendant in this election case against whom the plaintiff obtained a
temporary restraining order prohibiting the defendant from airing certain television commercials

The trial court, in reversing itself and rescinding the temporary restraining order, found
the defendant’s television commercials protected by the First Amendment.

This dealt with an important Constitutional 1ssue

As a result of the temporary restraining order, my client was prohibited from speaking
about an issue, based merely on a written allegation by the plaintiff that the statement was false.

The Court correctly reversed itself in favor of upholding my client’s right of free speech.

(a) November 12, 1999
b) Judge Ronald Bodenheimer, 24 Judicial District Court, Division “N”;
(504)364-3941
(©) Counsel for plaintiff: Robert Evans, Jr.
3632 Canal Street
New Orleans, LA 70119-6135
(504) 488-3726

1L State of Louisiana vs. Meredith Vosjtaskovic
Criminal District Court No. 370-285, Section: J

In this criminal case, I represented the defendant who was charged with vehicular
homicide.

The defendant, a college student, was intoxicated and, while driving, fatally injured a very
popular United States Magistrate Judge. The defendant had no prior criminal record at all.

Although it was a very difficult case for me to handle, the defendant had a right to legal
counsel, and I felt obligated to represent her, based on the oath [ took as an attorney that attorneys

are required to represent unpopular clients to the best of our ability.

After the defendant’s motion to suppress the admissibility of the breathalyzer test was
denied, the defendant plead guilty to the charge.

10
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My argument at her sentencing hearing was that the status of the victim should have no
bearing on the sentence.

ay 1994
() Judge Leon Cannizzarc
“riminal District Court, Section J
(504)827-3458

{c) New Orleans District Attorney’s Office
619 So. White Street
New Orleans, LA 70119
(504) 822.2414

111 Gerald Rogers, et al vs. General Motors and B.F. Gooedrich, Inc.
United States District Court, Eastern District of Louisiana, Section D
No. 89-CV-3188

This was a personal injury case in which co-counsel and I represented the plaintiffs.

Mr. Rogers, a member of the Army National Guard, was paralyzed after his military
vehicle flipped over as a result of a tire tread separation.

The case was settled for a significant sum of money. The terms of the settlement were
sealed by the Court.

This litigation involved extensive discovery which generated a substantial number of
documents, and it involved numerous expert witnesses.

(2) 1988-1991
(b)  'Honorable A. J. McNamara; Section D
United States District Court, Eastern District of Louisiana

{c) Paul V. Cassisa, Sr. - General Motors
1615 Metairie Road
Metairie, LA 70005
(504-834-2612

John I. Weigel - B.F. Goodrich, Inc.
201 St Charles Avenue

New Orleans, LA 70130
(504)582-8128

(dy  Co-counsel: E. John Litchfield
400 Poydras Street

11
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Texaco Center Suite 2000
New Orleans, Louisiana 70130-2000
Telephone: (504)568-0541

(e) Mr. Litchfield and I shared responsibilities in this case. We took numerous
depositions, we both prepared pleadings, and we both negotiated settlement with
opposing counsel.

v United States of America vs. Mary Cunningham
United States District Court, Eastern District of Louisiana; Section B
No. 87-CR-119

In this criminal case in the United States District Court for the Eastern District of
Louisiana, [ was appointed by the Court/Federal Public Defender’s Office to represent the
defendant on a charge of manufacturing drugs.

A co-conspirator testified for the Government against the defendant.
1 was able to completely discredit the co-conspirator, and the defendant was acquitted

(a) 1987
(b) Honorable Adrian Duplantier; Section B
United States District Court, Eastern District of Louisiana
(c) Assistant United States Attorneys:  William McSherry
Larry Benson
500 Camp Street
New Orleans, LA 70130
(504) 680-3000

V. Inre. DP.
Orleans Parish Juvenile Court, No. 97-328-15 T, Section C and Section A

I represented, pro bono, a young girl who was a ward of the State, and who was in foster
care. She had been taken away from her drug addicted mother, and her father was unknown.

She had extensive psychiatric and behavioral problems.

After at least five court appearances over the period of a year, the child was successfully
adopted by well qualified adoptive parents.

(a) 19992000

(b) Judge Salvador Mule, Section C
Judge Ernestine Gray, Section A
Orleans Parish Juvenile Court

12
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(c) Orleans Parish District Attorney’s Office
421 Loyola Avenue
New Orleans, LA 70130
(504) 565-7300

State of Louisiana vs. Patrick Murphy
24" Judicial District Court, Division M
No. 84-1477 and 84-13505

[ represented a deputy sheriff who was charged with aggravated rape. His defense was

that the victim consented.

VIL

If convicted, he would face a mandatory life sentence.
After a two (2) day jury trial, he was acquitted.

Although he no longer works as a deputy sheriff, he has returned to a productive life

(a) 1984
(b) Judge Robert Burns
24™ Judicial District Court, Division M
(c) Jefferson Parish Assistant District Attorney (now Judge) Robert Pitre
Jefferson Parish Courthouse, Division G
200 Derbigny Street
Gretna, LA 70053
(504)364-3865-

State of Louisiana vs. James “Skeeter” Stulb
24" Judicial District Court, First Parish Court

I represented the defendant, a man who suffered from brain damage

He was riding a bicycle and accidentally struck the side of a parked car.

A man ran out of the house screaming and threatening the defendant.

The defendant, afraid, fled

The man caught up with the defendant and beat him

The defendant was charged with battery, criminal damage to property, and trespassing

Charges were subsequently refused by the District Attorney’s Office.

13
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The defendant recently was called to testify against his assailant in an unrelated criminal
charge against his assailant.

(a) 2000-2001
(b} The charges were refused by the Jefferson Parish District Attorney’s Office
(c) Assistant District Attorney Ken Wolfe

Jefferson Parish Courthouse

Gretna, LA 70053

(504)368-1020

VI Succession of Leslie Henry, Sr.
24" Judicial District Court, Division A
No. 343-023

1 represented a gentleman who was disinherited by his father because of his “failure to
communicate” with him.

In truth and in fact, and as found by the Court, my client returned from the War and was
not allowed to speak to his father by his stepmother. His father did not know this at the time he
wrote his will - nor at the time of his death. -

{a) 1987
{b) Judge G. Thomas Porteous

24" Judicial District Court, Division A

{Now a United States District Court Judge for the Eastern District of Louisiana)
(c) Mark Nolting

300 Huey P. Long Avenue

Gretna, LA 70053

(504)368-2062

X Inre: Judiciary Commission
Docket numbers 0126, 0127, & 0128

I represented a State District Court Judge who was charged in three counts with violation
of the Judicial Canon of Ethics.

He was formally found by the Judiciary Commission of Louisiana to have not violated the
Judicial Canon of Ethics.

(@ 2001
(b) Judiciary Commission for the State of Louisiana
(c) Steve Scheckman, Special Counsel

601 St. Charles Avenue

New Orleans, LA 70130

14
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(504)568-8299

Donald Anderson vs. State of Louisiana
United States District Court, Division A
Civil Action No. 97-3225

I defended the State of Louisiana and a member of the Crescent City Connection Police

Department in this civil rights action.

The police officer shot the plaintiff, causing permanent disability.
The plaintiff subsequently pled guilty to attempted murder of the officer.

We alleged that the plaintiff was driving his car in reverse and was attempting to run over

the officer at the time he shot the plaintiff.

The case settled for nuisance value.

(a) 1998
(b) The Honorable Charles Schwartz
United States District Judge; Division A
(c) Keith Couture
1615 East Judge Perez Drive
Chalmette, LA 70043
(504)279-8555

Legal Activities: Describe the most significant legal activities you have pursued,
including significant litigation which did not progress to trial or legal matters that did not
involve litigation. Describe the nature of your participation in this question, please omit
any information protected by the attorney-client privilege (unless the privilege has been
waived,)

1. [ represented a quadriplegic, pro bono, whose motorized wheelchair constantly
malfunctioned. After much discussion, and after threatened litigation, the
company agreed to replace my client’s wheelchair.

2. [ frequently consult with numerous judges on the Judicial Canon of Ethics

3. I frequently consult with elected officials and candidates for public office on the
State ethics laws concerning Campaign Finance disclosures.

4. 1 frequently consult with attorneys on their obligations under the Louisiana Code
of Professional Conduct.

15
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I represent and advise the Clerk of Court for Jefferson Parish.

S.

6. As President of the Louisiana State Bar Association, among numerous
accomplishments:

(a) I presided over the Louisiana State Bar Association House of Delegates
and Board of Governors meetings in which both bodies voted unanimously
to prohibit lawyers from sending mail solicitation letters to accident
victims for a period of thirty days from the of an accident [consistent with
Florida Bar Association vs. Went For It, Inc. 115 U.S. 2371 (1995)}

(b) I created the first State Bar Association Committee in the nation to provide
legal referral services for the disabled.

(c) [ created the Community Involvement Committee - believed to be the first
state bar association committee of its kind in the nation.

7. I have frequently presented continuing legal education seminars to lawyers and
judges on the subjects of Ethics and Professionalism throughout the states of
Louisiana, Mississippi, North Carolina, and in Montreal, Canada.

1. FINANCIAL DATA AND CONFLICT OF INTEREST (PUBLIC)
1. List sources, amounts and dates of all anticipated receipts from deferred income

arrangements, stock, options, uncompleted contracts and other future benefits which you
expect to derive from previous business relationships, professional services, firm
memberships, former employers, clients, or customers. Please describe the arrangements
you have made to be compensated in the future for any financial or business interest

The only anticipated receipts of funds would be the sale of my law practice and
equipment. [ have made no arrangements

[ have some rental property for which I am receiving rent.
I also own shares of stock in various publicly held corporations.
I will, of course, comply in every respect with all applicable ethics rules
2. Explain how you will resolve any potential conflict of interest, including the procedure
you will follow in determining these areas of concern. Identify the categories of litigation

and financial arrangements that are likely to present potential conflicts-of-interest during
your initial service in the position to which you have been nominated.

16
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I will strictly comply with the rules set out in the Judicial Canon of Ethics, including
those involving recusal and complete disclosure.

T will not preside over any case in which any party or parties who purchase my practice
and equipment are involved - until such time as the debt is paid, and until such time thereafter as
is required by the Judicial Canon of Ethics.

Even assuming I will eventually be able to preside over cases involving those parties
mentioned above, prior to any trial involving that party within an appropriate period of time from
my taking the bench, I will advise the party’s opposing counsel of my former relationship, and
ask if it objects to my handling the case.

This also applies to the firm and persons with whom I have had an “of counsel”
relationship.

[ will periodically review any board and civic activities which could potentially cause a.
conflict. ’

3. Do you have any plans, commitments, or agreements to pursue outside employment, with
or without compensation, during your service with the court? If so, explain

No.

4. List sources and amounts of all income received during the calendar year preceding your
nomination and for the current calendar year, including all salaries, fees, dividends,
interest, gifts, rents, royalties, patents, honoraria, and other items exceeding $500 or more
(If you prefer to do so, copies of the financial disclosure report, required by the Ethics in
Government Act of 1978, may be substituted here.) See financial disclosure report
attached.

wy

Please complete the attached financial net worth statement in detail (Add schedules as
called for).

See attached net worth statement.

6. Have you ever held a position or played a role in a political campaign? If so, please
identify the particulars of the campaign, including the candidate, dates of the campaign,
your title and responsibilities.

Dave Treen for Congress 1999 - manager - helped with strategy and fund raising

Richard Ieyoub for Senate 1996 - chairman - helped with strategy

Richard leyoub for Attoney General 1998 - chairman - helped with strategy

17
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Mike Yenni for Parish President 1991 - Treasurer - helped with strategy

I have volunteered in the campaigns for the following candidates for judge, and served as
their treasurer. Judge Thomas Porteous (1984), Judge Roy Price (1981), Judge Walter
Rothschild {2000), Judge Clarence McManus (1982), Judge Susan Chehardy (1998), Judge
Shirley Wimberly (1981), and Judge Joseph Grefer (1981). The dates listed for these judges
generally do not include dates for re-election campaigns for which I also assisted them.

18
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FINANCIAL STATEM
NET WORTH

complete,
which itenmizes in detail all assets
gecurities,

all liabilities

trusts,

current financial net
{including bank accounts,
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invegtments,
{including debts, mortgages,
other financial cobligations} of vyourself, your spouse,

worth

and other

immediate mewmbers of your household.

statement
real
financial
loans,
and other

and

ASSETS (each item is LIABILITIES (estimated)
estimated)
Czsh on hand and in banks 684 200 6o Notes payable to banks-secured 25 208 a0
U.s. Gave securi Notes payable to banks-umsecured R -
schedule
Listed securities-add schedule 26 | 385 5¢ | Notes payable to relatives
Unlisted securizies--add schedule Notes payable to orthers 2 500 ag
Reeounts and notes reseivable: hoeceunts and bills due
3 friends Unpaid income Tax
Due from others 2 500 00 Other unpaid income and interest
Doubtful Real estate mortgages payable-add 186 500 30
schedule
Real estate owned-zdd schedule 82 | 500 00 | Chattel wortgages and other llens
1, payable
Real estate wortgages receivable Qther debts-itemize:
Autos and other pexscnal property ga | ooo 00
Cash value-life insurance &3 186 40
Other assets WiTe
Various callections s5a 000 oo
Retirement plan 445 806 Q0 Total liabilities 219 500 00
Mar Worth 2. 800 881 50
‘Total Bssets 3, 072 381 50 Total liabilities and net woxrth 3, 229 381 30
CONTINGENT LIABLLITIES MNCKE CENERAL INFORMATION
As endorser, comaker oOr guarantor Are any assets pledged? (Add NO
schedule)
on leases or contracts Are you defendant in any suits or NG
legal actions?
Have you sver taken bankruprey? NO

Legal Claims

Provision for Federal Income Tax

Other spectal debt




Real Estate Owned

Home
Metairie, LA

Rental Property # 1
New Orleans, LA

Rental Property # 2
Metairie, LA

Rental Property # 3
Metairie, LA

Summer Resident/Rental Property # 4
Pass Christian, MS

Unimproved land
Abita Springs, LA

218

Value (estimated)

Mortgage Balance

850,000.00

75,000.00
zsojoeo.‘oo
250,000.00
250,000.00

7,500.00

(Estimated)

84,700.00
(Bank One)

96,800.00
(Bank One)
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1. Person Reporting  (Last name, first, middle initial)

zainey, Jay C.
(Anticle 1] judges indicate active or sentor
status: magistrate judges indicate
Sfudt- or part-time)

4. Title

Articie ITI Judge - nominee
7. Chambers or Office Address
441 Dorrington Boulevard

Metairie, LA 70005

FINANCIAL DISCLOSURE REPORT

219

Report required by the Ethics in
Government Act of 1978, as amended

Nomination Report (5 US.C App. 4. Sec. 101-112)

2. Court or Organization 3. Date of Report

USDC, Eastern District of La.

5. Report Type (check type) 6. Reporting Period
X Nomination, Date 10/10/2001 170172000
i g T - to

Initial Annual Final 1676172001

8. On the basis of the information contained in this Report and any
modifications pertaining thereto, it is in my opinion, in compliance
with applicabic laws and reguiations.

Reviewing Officer Date

IMPORTANT NOTES: The instructions accompanying this form musi be followed. Compleie all parts,
checking the NONE box for each section where you have no reportable information. Sign on the last page.

POSITIONS
POSITION
NONE  (No reportable positions.)

1 Trustee
2 President/Director

3 Director

(Reporting individual only: see pp. 9-13 of Instructions.)

NAME OF ORGANIZATION /ENTITY

Jay C. Professional Law Corporation Profit Sharing Ret:irement

Plan

zainey,

Zainey, Professional Law Corporation

Jay C.

advocacy Center (non-profit)

1I. AGREEMENTS (Reporting individual only; see pp.14-16 of insiructions.)
DATE PARTIES AND TERMS
NONE (No reportable agreements.)
1 2000 Jay C. zainey, PLC Profit Sharing Retirment Plan with former law firm, no contract
2 Upon appointment, I intend to sell interest im Jay C. Zainey, PLC - no agreements
have yet been made.
3 Jay C. Zainay has a personal IRA with Bank Orne.
1II. NON-INVESTMENT INCOME (Reporting individual and spouse: see pp. 17-24 of Instructions.}
DATE SOURCE AND TYPE GROSS INCOME
)
ONE  (No reportable non-investment income.} (yours, not spouse’s)
1 2000 Jay C. Zainey, Professional Law Corporation, compensation for services 518,622.00
2 2000 Jon A. Gegenneimer, Clerk of Court for Jefferson Parish, compensation for 36,233.00
ervice
3 1999 Jay C. Zainey, PLC, compensation for services 449%,500.00
41999 Jon B. Gegenheimer, Clerk of Court for Jefferson Parish, compensation for 17,246.00

services
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. E Name of Person Reporting Date of Report
FIN'ANCIAL DISCLOSURE REPORT  zainey, Jay C. 10/11/205%

IV. REIMBURSEMENTS - Vt;ansrportation, lodging, food, entertainment.

(Inciudes those o spouse and dependent children. See pp. 25-28 of Instructiors.)

SOURCE DESCRIPTION
NONE (No such reportable reimbursements. )
1 Exempt
5 - -
, - . e
V. GIFTS

{Inciudes those 1o spouse and dependent children. See pp. 29-32 of Instructions.)

SOURCE DESCRIPTION VALUE
NONE  (No such reportabie gifts.)

i Exempt

w

V1. LIABILITIES

(Includes those of spouse and dependent children, See pp 33-35 of Instructions.)

CREDITOR DESCRIPTION VALUE CODE*
NONE (No reportable liabitities }
1 Bank One Mortgage on Rental Property #1 L
2 Bank One Mortgage on Rental Property #2 L
3 First UsA Credit Card J
1 Crescent City Bank e Unsecured Loan ‘ 3
S Louisiana Mortgage Company Unsecured loan T o 3
. - S - JESE .
* VAL CODES:J=815,000 or less K=8$15,001-850,000 L=550,001 to $100,000 ’ M=3100,001-5250,000 N=5250.001-5500.000

0=$500,001-51,000,000 P1=81,000,001-$5,000,000 P2=3$5000,001-525,000,000 P3=3$25,000.001-850,000,000 P4=350,000.001 or more
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N Name of Person Reporting
FINANCIAL DISCLOSURE REPORT zainey, Jay C.

C {iciudes those of spouse and
VII Page 1| INVESTMENTS and TRUSTS - income, value, transactions dependent children. See pp. 36-54 of fasiructions.;

A 8 o} o
Description of Assets incone during. Gross value  Transactions during reporting period
N reporting period atend of
(including trust assets} reporting
period
® 3] W@ W if not exerpt from disclosure
" Armwoust Type Value Valie Type
Place "(X)" after gach asset Code  {e.g., Code Method {e.g.. buy, ) JOTNCS I )]
exempt from prior disclosure. (A-H) dividend, (J-B) Code  sell, partial Date:  Value Gain  Idenity of
renter QW) sate, Menth- Code Code  buyerselier
interest merger, Day P (A Gfprivae

tedemption) transaction}

NONE (o reportable income assets, 6t
fransactions.)

1 Ren;: 1 wPra’[;;eurty #1 Hetal:lev;v Rent
Louisiana (20003
2 Rental Froperny ¥2, ¥ W
Louisiana {2000}
3 Rental Property # l Rent i #
Oxicans, Loulsi .
4 Rental Property #1, Msta b Rest N @
Loulslana (2001;
5 Rental Property #2, Metairie, B Rent » W
Louisiana (2001}
& Rental Property #3, New o
Orleans, bLouisiana (2001)
7 Bank One Bcocount #1 {2000) o - -
E Bank‘ One écc c 82 20t o Interast M W o
3 Bank One Account #1 (2001} 5 interest M W
13 Bank ‘One Account #2 (2001) B Interest ¥ W
11 Hiberaia Account ¥1 (2000) B Iatexest L w'
1o Hiberaia Accout 32 (2000) ¢ iaterest 1w
13 Hipersia Rocount #1 (20013 B Interest L W
14 Hibernia Alcount #2 (2001} 8 Interest L W
15 Bank One Account #3 (2000  p  Interest 1 | W
+6 Crescent City Bank Account §3 D . Interest M W -
{2000}
17 Crescent City Bank Accouni #3 B Intersst H W
12001} . e
1 IncfGain Codes: A=$1,000 of less "B A8 500 €=57,501-85,600 T D=55001-s15000 E=S15.001-S30.000
(Col. BY, D4} P=$50,001-5100,000 G=§100,001-51,000000  HI=$1,000,001-55,000,000  H2=85000,001 or more
2Val Codes:  J=$15,000 or less T K=$15,001-850,000 L=$50,001-$100,000 M=5100,001-5250,000 N=5250,001-5500,000

(Cal.C1,D3)  0=§500,001-$1,000.000 21=$1,000,001-85,000,000 P2=85,000.001-825,000,000 P3=$25000,001-850,000,000 P4=$50.000,001 or more

3 Vatth Codes: Q=Appraisal ReCost (real estate only) S=Assessment T=Cash/Market
{Col. C2) U=Book Value Vather W=Estimated
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Name of Person Reporting

FINANCIAL DISCLOSURE REPORT zainey, Jay C.

Al
Description of Assets
{ircluding teust assets)

Place "{X)" afier each asser
exempt from prior disclosure.

Date of Report
171172800

- ¢Includes those of spouse and
VIL Page 2 INVESTMENTS and TRUSTS - income, value, transactions gependent children. See pp. 36-3¢ of Fastructions.}

8. o < D
fncome during Gross value
reporting period atend of
Teporting
period
¢} (2) m @ O]
Amount  Type Value Value Type
Code  (e.g. Code Method (e.g., buy,
(A-H) dividend,  (J-P) Code  sell, partial
rent or (Q-W) sate,
interesty merger,
redemption}

Transactions during reporting period

I not exernpt from disclosure

[ @ @

Date:  Value Gain  Ildentty of’

Month- Code Code buyerfseller

Day (P} (A-H) (ifprivate
ransaction}

NONE  (NoTeporiable Wcoime a8sets, or
fransactions.)

18 Hibernia Acccunt #

#3 {2001)

1% Hibernia accou

B Inzer:
2¢ Bank One Account #3 {2001 A ¥ W
21 Bank One Account 3 {20003 5 . u
22 Bank One Acceant ¥4 {2000) 3 Intersst il
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III. GENERAL (PUBLIC)

% An ethical consideration under Canon 2 of the American Bar Association's Code of
Professional Responsibility calls for "every lawyer, regardless of professional prominence
or professional workload, to find some time to participate in serving the disadvantaged.”
Describe what you have done to fulfill these responsibilities, listing specific instances and
the amount of time devoted to each.

As President of the Louisiana State Bar Association in 1995-96, I created the Community
Involvement Committee. This is believed to be the first State bar association committee of its
kind in the nation.

The committee in the past has organized statewide efforts to serve food on holidays and
other days at various homeless shelters throughout the state

The committee also coordinated holiday outreach projects throughout the state in which
lawyers donated thousands of dollars and hundreds of hours so that homeless children would
receive presents -7

This committee still exists today, and continues to provide many services to the
disadvantaged of the State.

Additionally, as President of the Louisiana State Bar Association, I traveled the State and
spoke about the need for attorneys to donate their legal services to the poor and disadvantaged,
and in my continuing legal education seminars which I present on ethics, T continue to remind
attorneys not only about Canon 2 of the American Bar Association’s Code of Professional
Responsibility, but also the Louisiana State Bar Association Rules of Professional Conduct Rule
6.1 which states that “a lawyer should render public interest legal service . . . at no fee or reduced
fee . . . to persons of limited means™.

I have aiso represented numerous clients throughout my twenty-five year legal career on a
pro bono basis

In 1998, I recetved the Legal Services Project Director’s Award for my “efforts and
dedication in raising awareness of programs that provide free civil legal services to
disadvantaged Louisianians”. This award was presented to me by the directors of the nine legal
services groups that participate in the Louisiana Legal Services Project.

I am also active in our community.

1 have been president of my church parish council and president of a local organization
which provides assistance to disabled people and their familtes.

20
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I have served as President of the Jesuit High School Parent’s Club, as well as on the
Presidents’ Advisory Boards of both Jesuit High School and Stuart Hall School.

For many years, I made presentations, along with a member of the Louisiana State Police,
to high school students throughout the city on the dangers of drinking and driving.

I have served on the Board of Directors of the Jefferson Performing Arts Society and
presently I also serve on the Board of Directors of the Advocacy Center for the Disabled and the
Elderly.

One of my finest achievements however, 1s to have coached the little league baseball
champions at Metairie Playground.

2. The American Bar Association's Commentary to its Code of Judicial Conduct states that
it is inappropriate for a judge to hold membership in any organization that invidiously
discriminates on the basis of race, sex, or religion. Do you currently belong, or have you
belonged, to any organization which discriminates -- through either formal membership
requirements or the practical impiementation of membership policies? 1f so, fist, with
dates of membership. What you have done to try to change these policies?

No.

Is there a selection commission in your jurisdiction to recommend candidates for
nomination to the federal courts? If so, did it recommend your nomination? Please
describe your experience in the entire judicial selection process, from beginning to end
(including the circumstances which led to your nomination and interviews in which you
participated).

W

None of which [ am aware

I have been interviewed by the Chief White House Counsel and various other
representatives of the Office of the White House Counsel.

I have also been interviewed by representatives of the FBI, and of the Office of Legal
Policy of the Department of Justice.

1 was also nominated by the President on October 10, 2001,

Additionally, the current president, various members of the board of directors, and
numerous past presidents of the New Orleans Federal Bar Association have written letters of
support for me, and have forwarded them to the Office of Presidential Personnel.

4 Has anyone involved in the process of selecting you as a judicial nominee discussed with
you any specific case, legal issue or question in a manner that could reasonably be

21
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interpreted as asking how you would rule on such case, issue, or question”? If so, please

Please discuss your views on the following criticism involving “judicial activism."

The role of the Federal judiciary within the Federal government, and within society
generally, has become the subject of increasing controversy in recent years. It has
become the target of both popular and academic criticism that allsges that the judicial
branch has usurped-many of the prerogatives of other branches and levels of government.

Some of the characteristics of this “judicial activism™ have been said to include:

A tendency by the judiciary toward problem-solution rather than
grievance-resolution;

A tendency by the judiciary to employ the individual plaintiff as a vehicle
for the imposition of far-reaching orders extending to broad classes of
individuals;

A tendency by the judiciary to impose broad, affirmative duties upon
governments and society;

A tendency by the judiciary toward loosening jurisdictional requirements
such as standing and ripeness; and

A tendency by the judiciary to impose itself upon other institutions in the
manner of an administrator with continuing oversight responsibilities.

The court must concentrate on resolving the case before it. In doing so, every federal
judge is required to follow the Constitution of the United States, and the laws as enacted by
Congress. The Courts can not make the law - that is the role of the elected officials in Congress.

Specifically, every judge must follow the precedent set by the United States Supreme
Court, and - in the Eastern District of Louisiana - the United States Fifth Circuit Court of
Appeals.

The Court must first determine if litigants have standing. If they do, the court must then
determine if the issue is ripe.

The jurisdictional requirements of “standing” and “ripeness” should not be ignored by the

Court simply because the issues involved are of social or political significance.

22
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The Constitution requires the Court to apply the law. The Courts must not - nor do they
have the authority to make the laws - that is the sole role of Congress.

The Courts can not change the law at will.

23
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Senator CANTWELL. Well, the committee wants to thank all the
family and friends who have traveled to be with us today at this
special hearing. Thank you very much. I am sure the nominees
very much appreciate your attendance.

I am going to start with a general question similar to what I
asked Mr. Melloy about the right of privacy, and if each of you
could answer, that would be most appreciated.

Obviously, this committee in its work on anti-terrorism, passing
major legislation last year concerning issues of information attain-
ment—there were concerns about, and there are by many Ameri-
cans, about how information is collected and stored either by gov-
ernment or by businesses or by other individuals.

Could each of you describe what you think are the elements of
a fundamental right to privacy, and also comment on how to bal-
ance the need for individual privacy against these issues of infor-
mation collected by government or in other criminal investigations?

Mr. GRITZNER. Thank you, Madam Chair. I think that there are
essentially two issues involved here. One would be a social issue
and an expectation issue of individuals. The other would be a legal
issue.

Certainly, on the social issue I agree with the statement that you
made, Madam Chair, that people have an expectation of privacy.
Whether that has actually been provided to them in a constitution
or in a statute, they do have that expectation, and so they come
to the Congress or to the courts expecting that kind of protection.

With regard to the legal expectation of privacy, certainly we
know from constitutional law that there have been cases involving
the concept of privacy from the Constitution. Whether they would
apply to this kind of situation is still something that has not been
a resolved issue, but people are looking, I am certain, to the courts
for a high degree of vigilance in protecting their privacy.

The concept of being left alone, the concept of being able to main-
tain the integrity of your own personal records and your own per-
sonal lifestyle—they are looking to both the courts and the Con-
gress, I think for assistance in protecting them not only under the
current circumstances, but I think they felt that way on September
10 as well.

Senator CANTWELL. Thank you.

Judge Blackburn.

Judge BLACKBURN. Senator, certainly an interesting and a top-
ical question, one that juxtaposes two of our most important con-
cerns: on the one hand, our fundamental right to privacy, perhaps
one of the most cherished civil liberties that we enjoy, and on the
other side, of course, our growing and burgeoning concerns for na-
tional security.

And I think it is going to be exciting and challenging, if con-
firmed through this process, to be working at the district court
level because that is going to be the first line of defense, really the
first opportunity to balance those weighty and competing interests.

But we won’t be doing that in a vacuum because on the side of
both of those issues, there is a well-developed body of law and ju-
risprudence, and we will be looking to that relevant and sometimes
dispositive precedent as we reconcile those competing interests.

Senator CANTWELL. Judge Jorgenson.
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Judge JORGENSON. Madam Chair, if I am fortunate enough to be
confirmed, I would, of course, follow the law of the United States
Supreme Court and the Ninth Circuit relating to the parameters
of the rights to privacy.

I can say my own personal experience is, as an Assistant U.S.
Attorney we dealt often with the Freedom of Information Act and,
as you said, it is a balancing act. We are balancing the extremely
important rights to privacy with the interests of other people’s
needs to know, also with the interests of government’s attempts to
engage in law enforcement endeavors.

So I agree that it is a very important balancing act that many
times at the trial court level, we will be the first ones to meet those
challenges and to make sure that it is properly performed.

Senator CANTWELL. Mr. Leon.

Mr. LEON. Yes. Madam Chairman, I would align myself with the
comments of my colleagues, particularly Judge Jorgenson’s last re-
mark about applying the law as it is, as set forth by the Supreme
Court, and in my case the D.C. Circuit. I would be extremely sen-
sitive to ensuring that the law as set forth there would be applied,
and applied fairly and consistently.

As a criminal defense counsel, I am particularly sensitive to en-
suring and protecting the individual rights of various individuals
and companies. And so I am particularly sensitive, by virtue of my
13 years in the private bar as a criminal defense counsel, to those
kinds of concerns.

However, I have also served as a prosecutor and served on a
number of occasions as counsel to Congress in national security-
type matters, and am well aware of the competing concerns to pro-
tect the national security of this country and the need sometimes
for information in order to do so.

So I think, as Judge Jorgenson just said, it will be a very inter-
esting and difficult challenge to make sure that those interests are
weighed carefully and fairly, and, of course, at all times consist-
ently with what the Supreme Court has held and what the statutes
of the country as you set forth in Congress state.

Senator CANTWELL. Thank you.

Mr. Zainey.

Mr. ZAINEY. Madam Chair, I agree with my colleagues that the
Fourth Amendment right to privacy is very, very important. And,
of course, it must be balanced, of course, with the public good. The
fact that one is more important than another is not the case. It is
a balancing that we must look at very, very closely, and, again, if
I have the good fortune of being confirmed by you, to look at the
Constitution, look at the laws of the United States, and I will apply
those laws to the facts of the particular case.

Senator CANTWELL. Thank you.

I am going to see if my colleagues either have questions for indi-
viduals or for the panel as a whole.

Senator GRASSLEY. I think I am going to ask most of my ques-
tions of Jim Gritzner. I am interested in, Mr. Blackburn, though,
how you could make money in cattle. [Laughter.]

As a farmer, I would think you would want to be a judge so you
could keep on farming.
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Judge BLACKBURN. I needed that second day job to finance the
other. [Laughter.]

Senator GRASSLEY. I understand. You make money like the rest
of us do farming, off the farm.

Where was your wife born in Iowa?

Judge BLACKBURN. In Sioux City, Iowa.

Senator GRASSLEY. Very good, very good.

Judge BLACKBURN. Which I mispronounced for the first 10 years
of my efforts.

Senator GRASSLEY. You heard me ask Judge Melloy about alter-
native dispute resolution. I have never discussed alternative dis-
pute resolution with you, even though we have been friends for a
long time. What is your view of alternative dispute resolution, and
would you seek to use that?

Mr. GRITZNER. Senator, thank you for that question. I think it is
an important one. Alternative dispute resolution is amazingly suc-
cessful, and for that reason alone we should be doing everything we
can to foster that as an avenue to resolve the disputes that are in
our court systems.

In my practice, I have had a great deal of experience with alter-
native dispute resolution, both arbitration and mediation. I have
found it to be a very successful means to resolve disputes at lesser
expense, at lesser use of court time, and therefore less expense to
the public as well. I would be very much inclined to encourage in
any way that we can the use of ADR in the courts.

Senator GRASSLEY. Again to Mr. Gritzner, if there were no con-
trolling precedent dispositively concluding an issue with which you
were presented in your court, and that would be true of the circuit
as well as your district, to what sources would you turn for persua-
sive authority in settling a case?

Mr. GRITZNER. If there is no controlling precedent, Senator, we
would carefully look to see if there is something similar to give us
some guidance in the law. To the extent that we are looking at a
constitutional or statutory provision, we would look very carefully
to the language of the document itself to resolve any issues with
regard to what is actually said, but look for collateral or similar ju-
risprudence that would be of some assistance in helping us through
that process. But it would be a careful consideration of the facts
and any relevant law that applies, if not directly, at least indirectly
to the issue.

Senator GRASSLEY. If I could ask each of you for just a short an-
swer to this question, I believe you can give a short answer, start-
ing with Jim.

Do you believe that judges should disclose their financial assets
so litigants can assess whether there would be an actual or appar-
ent conflict of interest?

Mr. GRITZNER. I have no objection to that concept, Senator.

Judge BLACKBURN. Neither do I, Senator. I have been doing that
for so long, I have lost all sense of financial modesty. [Laughter.]

Judge JORGENSON. I also have no objection to that concept, Sen-
ator.

Mr. LEON. I agree with my colleagues, Senator.

Mr. ZAINEY. I have no objection whatsoever, Senator.
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Senator GRASSLEY. I thank you all very much, and once again I
want to congratulate my two Iowa constituents, Judge Melloy and
Jim Gritzner, for their rise in the profession. Hopefully, as I know,
you will serve well in your capacities as judges.

Senator CANTWELL. Senator Kyl.

Senator KYL. Thank you, Madam Chairman. I don’t have a ques-
tion, but I would like to make a brief comment perhaps as much
for the benefit of those in the audience as the nominees here.

You might have expected that this process would resemble some-
thing you have seen on television where very nasty Members of
Congress ask very difficult and probing and penetrating and unfair
questions of witnesses and get them squirming, and so on.

Well, first, that isn’t the kind of people you see up here. But, sec-
ondly, the reason these hearings perhaps are not as difficult or as
probing as you might have thought is because of the work that goes
into the nominations preliminarily.

First of all, as has been alluded to here, each of us on the com-
mittee and other Senators have processes and people by which rec-
ommendations are made to the President for nominations, and that
is a very time-consuming and careful process.

Then the executive branch, the President’s office, the Counsel for
the President, goes through a very careful vetting process before a
nomination is made. And in that process or shortly thereafter, the
Attorney General and Department of Justice people are brought in
as well.

One of the nominees alluded to the work of the staff here, and
I appreciate that reference because they then, our staff, does all of
that all over again and they look carefully through volumes of
records. And if there is anything about the nominee that might be
the least troublesome, that is brought to our attention.

I have sat through a lot of meetings where the appropriate staff
person comes and says, I just thought you should see this one thing
about this nominee’s background, because I have let it be known
all of the kinds of things that I want to be apprised of, in addition
to the ordinary material I would read.

And then we review the material itself and then the chairman
makes a decision. He doesn’t waste time. If there is somebody that
is not going to get through the process, he will be disinclined to
hold a hearing. So when the nominees are presented to us on this
panel, it is after a lot of vetting and there is a great presumption
that all of these nominees are qualified for the job, will acquit
themselves well, and will, in fact, be confirmed.

So we don’t have to ask a lot of really tough questions to try to
show how smart we are and demonstrate how smart the panelists
are. That has already been well-established. I think it is important
for us, however, to see the nominees perform. I especially always
like to see the family members and to see the reference to the fam-
ily members because as was alluded to, I think, by Senator Breaux
earlier, we are also looking for—and certainly this is part of our po-
litical life—we are looking for people whom we know can relate to
others before them. I practiced law for 20 years and there were
some judges I didn’t like to appear before because I didn’t think
they were very nice; they didn’t have judicial temperament.
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When you are a district court judge and you have got all manner
of people appearing before you, you need to make a good impres-
sion on them. They need to understand and appreciate the rule of
law. They need to understand that they are being given a fair hear-
ing in whatever situation it might be. So the temperament, the
things you bring to that to demonstrate that, are very, very impor-
tant. And we see that by having you appear before us and to an-
swer some of the questions, which are, in fact, usually relatively
pro forma, as you have noted.

So for those who might be a bit disappointed that this isn’t a
more lengthy or grueling process, that all occurred before, out of
the camera’s sight, and what we have before us are a group of su-
perbly qualified nominees who I hope will quickly receive consider-
ation by the committee and then move on to the full Senate for its
deliberations.

For that reason, I don’t have any questions of this panel, Madam
Chairman, but I compliment all of them for what they have
achieved so far and congratulate them on the expectation that they
will be confirmed soon.

Thank you.

Senator CANTWELL. Thank you, Senator Kyl, and thank you for
that statement.

I do have a couple of questions for each individual on the panel
here, and I think I will start with you, Ms. Jorgenson, about the
committee that you served on for the Arizona Supreme Court. It
was for more effective juries, and you were involved in drafting rec-
ommendations and the adoption of several jury reforms, including
amending the criminal rules to allow the judge and counsel to re-
spond more effectively to jurors’ questions during deliberations.

Now, as a Federal judge, how would you intend to use that expe-
rience and knowledge in your questions during deliberations?

Judge JORGENSON. Well, my understanding of the Federal courts,
at least when I have practiced there, is that they were not—they
had the more traditional rules. When I went to State court and was
on this committee, we created some interesting new rules that I
have actually been able to practice in court because I have handled
a lot of criminal trials in State court.

So what I would propose to do if I am confirmed to the district
court is perhaps be on a committee relating to jury reform and pro-
pose some of these new ideas to the district court level. And the
one you particularly mentioned was the issue of when a jury is at
an impasse and they need additional information.

Traditionally, we would just tell them no, rely on the information
that has already been presented to you. But what the rules in Ari-
zona, the State courts allow us to do now is have either the lawyers
maybe make some additional remarks to the jury, perhaps even
present some additional evidence at that point, the idea being is we
want finality, we want hopefully for the jury to reach a verdict.

So those are the kinds of ideas that I could bring to the district
court and propose. Another idea is that we allow jurors to actually
ask questions during the trial. I mean, they don’t just blurt out
questions to the witness, but they write them down and the trial
judge reviews them, and if they are appropriate, then asks them
of the witness. And I think that that greatly also increases the
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chance of not having a mis-trial because a juror maybe didn’t un-
derstand or didn’t have full information. It also lets the lawyers
know what the jury is thinking during the process.

So the bottom line is we try to get jurors a little more involved
in the process, since they are the ones that are going to be making
the ultimate decision. So I would hope that I could bring some of
those ideas to the district court and propose them as possible jury
reforms.

Senator CANTWELL. Thank you.

Mr. Leon, in reviewing some of the speeches and articles and
comments that you have made, you have talked about how the
media spotlight has played a somewhat disturbing role in congres-
sional investigations. Obviously, one of the questions that we have
been dealing with here is the use of cameras in Federal court-
rooms. There is currently a rule in place that prohibits the use of
cameras in Federal courtrooms, and the Senate recently passed a
bill that gives Federal judges the discretion to determine on a case-
by-case basis whether to allow cameras in the courtroom.

Do you believe that there are instances where cameras in Fed-
eral courtrooms can enhance public confidence in the system and
can help assure the community of fair treatment in the pro-
ceedings?

Mr. LEON. Well, thank you for the question, Senator. I think that
is a very challenging and difficult issue to wrestle with, I think,
frankly for this body and for the Federal judiciary as a whole.

There has been an awful lot of experience that has accumulated
over many years with not having cameras in the courtroom, and I
gather, listening to the judges, they feel much more comfortable
keeping it that way. We have also had some experiences in recent
years with different cases in State courts around the country where
the presence of cameras in the courtroom was felt by lawyers and
judges who analyzed it after the fact that it had a negative impact.
Also, there have been people who have said it had a positive im-
pact.

So on the whole, it is one of those close-call questions that I
think is a difficult one for a judge to wrestle with. Having been
now for 13 years a criminal defense counsel, I am of the opinion,
on balance, that it is probably preferable not to have cameras in
the courtroom, but to help make special accommodations for the
press under those circumstances.

Part of my concern also is a security concern for the jurors in
that situation, and the witnesses who appear in that situation. But
I think the judges can go out of their way to try to accommodate
the media and give them, you know, special access, special seating
opportunities, and perhaps even other things to make their job
easier.

Senator CANTWELL. Thank you.

Do any of the other nominees want to comment on that?

[No response.]

Senator CANTWELL. If not, Mr. Gritzner, I know you had a ques-
tion from Senator Grassley, but I wanted to ask, you have exten-
sive litigation experience and your questionnaire indicates that fol-
lowing your clerkship, you have also engaged in the practice of civil
litigation.
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How do you prepare for the challenge of presiding over criminal
cases, especially the multi-defendant, complex cases involving stat-
u}‘:es ghat may not be as familiar to you? How do you prepare for
those?

Mr. GRITZNER. An excellent question, of course, for someone who
comes from a civil practice. Madam Chair, I think the answer to
that question is a lot of hard work at the earliest possible time, but
there is a great deal of support available in this process.

In our particular district, I would have tremendous support, if
fortunate enough to be confirmed, by both the chief judge and the
other judge, the active judge in the district. The probation office
provides invaluable support in the process and working through
the complex issues of the guidelines. There is also tremendous sup-
port in the bar itself in our jurisdiction, where both the prosecution
and the defense bar are very capable people who behave in a civil
and very professional fashion, and I would expect a lot of support
from them as well. But the bottom-line answer to that question is
a lot of hard work, which I am fully prepared to do.

Senator CANTWELL. Thank you.

Judge Blackburn, on occasion lawyers sometimes choose not to
disclose pertinent information to the court that bears on a juror’s
impartiality, as was the situation in a case that you presided over,
People v. Archuleta. In that case, you deemed that the prosecu-
tion’s decision not to disclose that a juror knew a witness was trial
strategy and you did not dismiss the juror.

How did you come to that decision and what are the consider-
ations in making similar decisions?

Judge BLACKBURN. Well, what I actually focused on, Senator, in
that case is I attempted to circumvent the issue altogether because
of the tenuous relationship between the sitting juror and a prospec-
tive defense witness.

I first conducted in limine proceedings to determine the rel-
evance of the prospective defense witness. At the conclusion of the
hearing, I sustained the people’s objection to the testimony in toto
of that witness, and therefore the witness was no longer in the cal-
culus. Therefore I assumed, wrongly, according to the court of ap-
peals, and I think so, that that obviated the necessity for a dis-
missal of the juror.

For future reference, I am, of course, going to insist that parties
for both sides make all relevant disclosures of prospective jurors.
As a matter of fact, as a result of the decision in that case, I have
included and incorporated in my standard pre-trial checklist that
I use in each such trial a question about prospective jurors, and do
counsel have any information bearing on the qualifications of those
prospective jurors.

Senator CANTWELL. Thank you for that answer.

Mr. Zainey, I wanted to ask you a question similar to Mr.
Gritzner’s because you have been operating as a sole practitioner
in Louisiana. As a sole practitioner, you have been accustomed to
working by yourself.

How do you plan to overcome that challenge of working more
broadly with other judges in the district, and how do you prepare
yourself going from being a sole practitioner into the particular
skills and knowledge that will help you do this job?
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Mr. ZAINEY. Well, thank you, Madam Chairman. In 1995 and
1996, I was State bar association president, Louisiana State Bar
Association president. And, of course, I had the opportunity to work
with many, many lawyers, not necessarily on the substantive law
as much as on the procedural law, but actually even more impor-
tant, on the legal profession, in general, as it relates to ethics, as
it relates to professionalism, as it relates to pro bono work. So I
have worked with many people in the legal profession on various
aspects as it relates to the law.

In particular, however, I have done a lot of work in the criminal
field. I know the question to my colleague was in the criminal
arena. I do have extensive trial experience. I have tried a number
of cases in both the civil and criminal arenas. I have been a mem-
ber of the Federal public defender panel in Federal district court
for, I think, the past 12 years or so, and I have had a number of
caseis, some of which went to trial, some of which had not gone to
trial.

What I will do is—I have a very good relationship with the
judges—I will sit down with each of the judges, speak with them
about the pluses and minuses, what I need to learn and what I
don’t know, certainly read law review articles. Certainly, I will
work very diligently at studying what I do not know, and as a sole
practitioner and as bar president I am very used to working some-
times 18, 20 hours a day.

And, of course, with the good fortune of being confirmed by the
Senate, I would look forward to delving into the Federal guidelines,
of which I am familiar, having done criminal defense work, of
course, and other aspects of the practice of law in Federal court.

Senator CANTWELL. Thank you for your answer, Mr. Zainey.

I want to thank all the panelists for your comments and your an-
swering of those questions. As Senator Kyl mentioned, this is a
long process which this is one step in, so we appreciate you being
here.

I am going to excuse this panel and we have one more person
who would like to give some comments, and so I am going to ask
him to come up. So thank you for your testimony.

Senator CANTWELL. We have been joined by one of our col-
leagues, Representative Tauzin, who would like to come up and
give some comments on Mr. Zainey’s nomination.

Representative Tauzin, it is good to see you here.

PRESENTATION OF JAY ZAINEY, NOMINEE TO BE DISTRICT
JUDGE FOR THE EASTERN DISTRICT OF LOUISIANA BY HON.
WILLIAM J. TAUZIN, A REPRESENTATIVE IN CONGRESS
FROM THE STATE OF LOUISIANA

Representative TAUZIN. It is good to see you, Senator.

It is my great pleasure to join you particularly to come and say
a few, I believe, very highly complimentary words about the nomi-
nee from our State, Jay Zainey. I was listening to your questions
of him and I thought I might add some personal touches to the
character of the man and to the quality of himself and his family
and how well he is suited to be a Federal judge and how well I
think the nomination should be received by the Senate, as well as
by the White House.
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He is obviously a long-time friend of mine. You should know that
first. Jay Zainey and his wife, Joy, have been friends and associ-
ates. Joy’s family in New Iberia, Louisiana, where they make those
great tabasco peppers and all that wonderful stuff—the Haik fam-
ily have been friends and associates of mine through my days in
the State legislature, when I served with one of their family mem-
bers in the State House. So we have been long-time friends.

Their daughter, Margaret, who is here with Joy, his wife, for this
hearing, was an intern in my office one summer. So I have had the
pleasure of working with her on a professional basis as well.

Jay’s reputation in the New Orleans area is so solid, and the
State of Louisiana, that it is very easy for me to be here to rec-
ommend him because I know I carry with that recommendation the
recommendation of all the folks I know in Louisiana who have
come to know him and love him and respect him.

As he told you, he served not only on ad hoc committees on ethics
and professionalism, and as president of the bar association and
the Jefferson Parish Bar Association and, I believe, on the National
Council of State Presidents of the Bar, but he has also done ad hoc
trial work as an ad hoc trial judge in Jefferson Parish, even traffic
court work.

But it is to another area of his life that I want to point as I think
a great recommendation of him as a person. He has three children.
One of his children is disabled, and he has paid particular atten-
tion in his life and in his career to the needs of others around him
who were less fortunate, just as he experienced the problems of dis-
ability in his own family.

He established, for example, a committee of the State bar asso-
ciation to provide legal services for the disabled in our State. He
created a community action committee that is now doing extensive,
numerous charity projects throughout our State, with the lawyers
of our State being the principal components of that organization,
literally telling our bar in Louisiana you have got a bigger respon-
sibility than just to go out and practice law and make a hard dol-
lar, but you have got an obligation to personally commit your time
and your attention to the needs of those around you.

He has been involved in the board of directors of the Advocacy
Center for the Disabled and Elderly in our State. He is the past
president of The Extra Mile organization, which provides services
to the mentally ill in our State, and he is a past board member of
the Jefferson Parish Performing Arts Society, as well as a past
member of the President’s Committee on Mental Retardation Task
Force.

You get a picture here of a guy that is deeply committed not only
to his family and to his law practice, but to the whole business by
which attorneys in this country should ethically provide service and
counsel to American citizens when they need legal counsel and
services.

I am just delighted, frankly, to be able to come to you and rec-
ommend him personally. I know that you all do a thorough job, as
the White House tries to do every time we have a nominee, in en-
suring that the caliber of the candidates for our judiciary are not
only capable, but quality people dedicated to improving the quality
of our judiciary and to working hard to make sure that we are
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proud that we not only sponsored them, but in your case that you
approve the nominations.

Jay Zainey is one that I believe you are going to be very proud
of as the years go forward. He is going to be an asset not just to
our State and our Federal bench in Louisiana, but to the national
bench, and I predict you haven’t seen the last of him. He has got
every quality that I think is going to make him a great Federal
judge and perhaps even advance him somewhere along the line.

Again, Madam Chairwoman, I am delighted to see you again and
to be with you both, Mr. Kyl, and to recommend a dear friend and
I think a great nominee to you for confirmation.

Senator CANTWELL. Thank you, Representative Tauzin. We do
appreciate you coming over, both the committee and I am sure Mr.
Zainey does as well, and giving your comments about a long-time
friend. We appreciate those comments. Thank you.

Representative TAUZIN. Thank you very much.

Senator CANTWELL. That concludes our hearing. I want to thank
my colleagues, Senator Kyl and Senator Grassley, for attending
most of the hearing, and Senator Leahy for his quick participation.
These hearings are important for us to move along on, but they
only happen when colleagues show up to make them happen, so we
appreciate that.

Again, to all of those who have attended this hearing, we appre-
ciate the nominees’ open and honest answers to our questions.

This hearing of the Senate Judiciary Committee is adjourned.

[Whereupon, at 3:30 p.m., the committee was adjourned.]
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UNITED STATES SENATE,
COMMITTEE ON THE JUDICIARY,
Washington, D.C.

The committee met, pursuant to notice, at 10:00 a.m., in room
SD-226, Dirksen Senate Office Building, Hon. Russell D. Feingold,
presiding.

Present: Senators Feingold, Biden, Edwards, Hatch, Specter, Kyl,
and Sessions.

STATEMENT OF HON. RUSSELL D. FEINGOLD, A U.S. SENATOR
FROM THE STATE OF WISCONSIN

Senator FEINGOLD. The hearing will come to order. We have a
vote that has already started and I would like to get at least some
of the witnesses taken care of before we have to leave for a vote.

Good morning. Welcome to this nominations hearing of the Sen-
ate Judiciary Committee. We have on the agenda one of President
Bush’s nominees to the United States Court of Appeals and three
nominees to the U.S. District Court. As I said, we have a com-
plicated bit of scheduling this morning, at least initially, because
the Senate is now voting on a judicial nominee on the floor, but I
would like to begin the hearing now and hopefully make some
progress on our first panel before I have to vote myself. Depending
on whether another Senator is here and able to chair the hearing
and whether our Senatorial witnesses are here to testify, we may
continue the hearing when I leave or we may take a short recess.

At any rate, in an effort to move to questions for the nominees
as soon as possible, I will not make any additional opening re-
marks, and since Senator Specter is here, I will turn to him for an
opening statement.

(241)
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PRESENTATION OF D. BROOKS SMITH, NOMINEE TO BE CIR-
CUIT JUDGE FOR THE THIRD CIRCUIT BY HON. ARLEN
SPECTER, A U.S. SENATOR FROM THE STATE OF PENNSYL-
VANIA

Senator SPECTER. Thank you very much, Mr. Chairman. Thank
you for convening these hearings. I will use my opening statement
to present the nominee for the Court of Appeals for the Third Cir-
cuit, who is Judge D. Brooks Smith. Senator Santorum and I have
recommended him to the President and the President has sub-
mitted his name to the Senate.

He comes to this hearing with an extraordinarily distinguished
record as a practicing lawyer and as a judge. He practiced privately
in the firm led by Robert Jubelirer, a longtime Pennsylvania State
Senator and now Lieutenant Governor of Pennsylvania, who has
known Judge Smith all his life and has brought forward a very,
very strong recommendation.

Judge Smith served as District Attorney of Blair County, where
Altoona is located. He was the special prosecutor coming in to re-
place the District Attorney on some very highly sensitive matters.
He was a judge of the Court of Common Pleas of Blair County for
four years. Senator Heinz and I recommended him to President
Reagan, who appointed him to the United States District Court for
the Western District of Pennsylvania. Judge Smith has served
there since confirmation in 1988. He has been the Chief Judge of
the Western District Court now for about 18 months.

He has a very, very distinguished record. In taking over the
judgeship in the Western District, he sat in Johnstown. Senator
Heinz and I felt that there ought to be a station in Johnstown to
accommodate the litigants and the lawyers in that area of Western
Pennsylvania and there is a little competition between Johnstown
and Altoona. It is present in every State. We picked an Altoona
lawyer to be judge. We picked Johnstown as the seat, and it is a
lot easier to sit in the big city, but Judge Smith sat in Johnstown,
where he performed a great service.

Some issues have been raised, and I have reviewed the record in
detail and I am satisfied that Judge Smith has complete responses
and answers to any questions which have been raised. They have
been publicized. He brings an extraordinary record. I could talk at
greater length, but I am going to leave the bulk of this presen-
tation to my colleague, Senator Santorum, and I am going to be—
it is too late now to be brief, but relatively brief in light of our
crowded schedule this morning.

Thank you, Mr. Chairman.

Senator FEINGOLD. Thank you, Senator Specter.

I am now going to turn to the junior Senator from Pennsylvania,
and if Senator Specter would allow, I am going to go proceed to
vote and come back as soon as I can and then we will go to Senator
Gramm. If you have to leave in order to vote on time, you can just
recess the hearing and we will go as fast as we can. Senator
Santorum.
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PRESENTATION OF D. BROOKS SMITH, NOMINEE TO BE CIR-
CUIT JUDGE FOR THE THIRD CIRCUIT BY HON. RICK
SANTORUM, A U.S. SENATOR FROM THE STATE OF PENNSYL-
VANIA

Senator SANTORUM. Thank you very much, Mr. Chairman. Mr.
Chairman, I just want to submit my statement for the record. I just
want to make a couple of comments.

Judge Smith has incredible support of an incredibly broad vari-
ety of individuals and organizations in Western Pennsylvania.
Every single judge and senior judge of the Western District of
Pennsylvania supports his nomination. I want to submit also for
the record, I will not go through an incredibly long laundry list of
individuals as well as every U.S. Attorney from the Western Dis-
trict, going back to Jimmy Carter’s time, Federal judges from the
circuit level, 17 members of Congress, including every member of
Congress, most of whom are Democrats, from Western Pennsyl-
vania support his nomination, heads of bar associations, women’s
bar associations, Supreme Court justices, the ones that are listed
here are all Democrats.

This is a nominee without—I have not seen anyone come forward
who has practiced before him or served with him who has come out
and opposed him. There have been some national interest groups
who have tried to weigh in and raise a case which I know Senator
Specter alluded to.

I want to submit for the record an article by the plaintiffs’ attor-
ney who was supposedly adversely affected by Judge Smith’s rul-
ing. He wrote an op-ed last Friday on this issue. I would like to
put that in the record. The headline is, “Judge Smith’s Rulings in
No Way Hint at Favoritism Toward Bank in Black Case,” and then
today, the trustee in the case, who happened to be the former At-
torney General and former Governor of Pennsylvania, Dick
Thornburgh, wrote a letter saying, “Setting the Record Straight on
Judge D. Brooks Smith.”

There is a lot of misinformation out there on one particular case.
It is misinformation. I think this sets the record straight. The bot-
tom line is, I have never encountered a nominee in my time in the
Senate who has a broader base of support and more positive things
to be said about him than Judge Smith and I hope for a very quick
confirmation of his nomination. Thank you, Mr. Chairman.

Senator SPECTER [presiding]. Thank you very much, Senator
Santorum. Without objection, all of those documents will be in-
cluded in the record.

[The prepared statement of Senator Santorum follows:]

STATEMENT OF SENATOR RICK SANTORUM ON THE NOMINATION OF THE HONORABLE
BROOKS SMITH FOR THE U.S. COURT OF APPEALS FOR THE THIRD CIRCUIT, FEB-
RUARY 26, 2002

Mr. Chairman and members of the Committee, Thank you for the opportunity to
introduce Judge D. Brooks Smith and speak on behalf of his nomination. Judge
Smith is extraordinarily well qualified to be a Circuit Court Judge. It is my honor
to introduce him to the Committee and strongly recommend him as a dedicated pub-
lic servant. Judge Smith is now Chief Judge of the U.S. District Court for the West-
ern District of Pennsylvania. He has more than 17 years of judicial experience at
the federal and state levels and is widely respected throughout Pennsylvania. Judge
Smith was rated “Well Qualified” by the ABA and rated “Highly Recommended’ by
the Allegheny County Bar Association and the Somerset County Bar Association.
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The Tribune-Democrat of Johnstown, Pennsylvania [2/16/02] has written that “Many
lawyers who appear before Smith would characterize him as intelligent, conscien-
tious and of high personal integrity. . . . He’s been a shining star in the Western
District Court system.”

Judge Smith is from Altoona, Pennsylvania. He graduated from Franklin and
Marshall College in Lancaster, Pennsylvania and Dickinson School of Law in Car-
lisle, Pennsylvania. Judge Smith previously served the public as an Assistant Dis-
trict Attorney and District Attorney of Blair County. He served for four years as a
Court of Common Pleas Judge before becoming a federal District Judge in 1998. For
more than a year, Judge Smith has been the Chief Judge of the United States Dis-
trict Court for the Western District of Pennsylvania.

I am pleased to inform the committee that Judge Brooks Smith’s nomination has
broad support—from both parties and all quarters of Pennsylvania. Smith is sup-
ported by former Attorney General and Pennsylvania Governor Dick Thornburgh as
well as Mark Singel, the former Lieutenant Governor and Acting Governor of Penn-
sylvania, a Democrat. Seventeen Members of Congress from Pennsylvania—includ-
ing eight Democratic Representatives—have signed a letter supporting Smith. He is
also supported by every U.S. Attorney for the Western District of Pennsylvania who
served under Presidents Jimmy Carter, Ronald Reagan, George H.W. Bush, and Bill
Clinton. In addition, Judge Smith is supported by all ten of this District Court col-
leagues—including seven judges appointed by Democratic Presidents.

Judge Smith is supported by prominent women and women’s groups. These in-
clude the board of the Women’s Bar Association of Western Pennsylvania, its Co-
President, Shelly Pagac, and the President of the Allegheny County Bar Association,
Amy Greer. Judge Smith is also supported by prominent African-Americans, includ-
ing former Third Circuit Judge Timothy Lewis and Judge Anne Thompson of the
U.S. District Judge for the District of New Jersey, who worked with Judge Smith
on the Third Circuit Task Force on Equal Treatment in the Courts. Judge Smith
is also supported by the President of the Pennsylvania Bar Association (PBA), Regi-
nald Belden, and three former PBA Presidents, Thomas Cooper, Vincent Grogan,
and Marvin Lieber. Judge Smith is supported by the Dean of the Duquesne Law
School, Nicholas Cafardi; the Dickinson Law Schools, Peter Glenn; and the Pitts-
burgh Law School, David Herring. I can provide a more comprehensive list of en-
dorsements by those who know his character and the quality of his work.

In closing, I would like to thank my colleagues for scheduling this hearing and
ask for your support for his nomination. I am confident that you will be impressed
with Judge Smith’s qualifications and his commitment to serving the public in the
judiciary. I look forward to the Senate’s consideration of his nomination and his con-
firmation to the United States Circuit Court of Appeals for the Third Circuit. Thank
you.

Senator SPECTER. I now have the pleasure to turn to our distin-
guished colleague, Senator Phil Gramm. It is the first time I have
had an opportunity to cross examine Senator Gramm and I am
looking forward to it. [Laughter.]

PRESENTATION OF ROBERT RANDALL CRANE, NOMINEE TO
BE DISTRICT JUDGE FOR THE SOUTHERN DISTRICT OF
TEXAS BY HON. PHIL GRAMM, A U.S. SENATOR FROM THE
STATE OF TEXAS

Senator GRAMM. Thank you, Mr. Chairman. I can be brief. I am
here to introduce Randy Crane, who is one of the outstanding
young lawyers in my State. He graduated from the University of
Texas with a degree in economics when he was 19 years old. He
was an honor graduate of the law school. He was awarded an edi-
torial staff position on the Harvard Journal of Law and Public Pol-
icy based on his record in law school.

In his third year in law school, in an extraordinary action, he
was made a temporary member of the bar so that he could do work
for the indigent in the Austin area. He has been president of the
Young Lawyers Association. Anything you can name that is good,
productive, and contributing toward the well-being of the people of
the valley of Texas, he has done it.
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I am very happy to be here with my dear friend, Ruben Hinojosa,
who is also going to make a statement on Randy Crane, and you
are not going to consider people with more brainpower and more
integrity than this young man.

Senator SPECTER. Senator Gramm, if you make a representation
of brain power, the committee accepts it.

Senator GRAMM. Thank you.

Senator SPECTER. Is this to be your last nominee for the Federal
bench, Senator Gramm?

Senator GRAMM. I hope not. I hope to make many more. [Laugh-
ter.]

Senator SPECTER. Well, had it been, we would have just waved
him on through. [Laughter.]

Since it is not, we will consider him carefully.

Senator GRAMM. Thank you. And he has a lot of his kinfolks
here, so I hope he will be given a chance to introduce them, 14 in
all. I want to be sure when he gets up here he is given a chance
to introduce them. Thank you, Mr. Chairman.

Senator SPECTER. Thank you very much, Senator Gramm.

Congressman Hinojosa.

PRESENTATION OF ROBERT RANDALL CRANE, NOMINEE TO
BE DISTRICT JUDGE FOR THE SOUTHERN DISTRICT OF
TEXAS BY HON. RUBEN HINOJOSA, A REPRESENTATIVE IN
CONGRESS FROM THE STATE OF TEXAS

Representative HINOJOSA. Thank you very much, Senator Spec-
ter. It is a pleasure to be here before you and to be able to be
joined by my good friend, Senator Phil Gramm from Texas.

I want to say that I am honored to be here on behalf of one of
my constituents. This young man, Randy Crane, is a real standout
and I want to talk a little bit about him and his family. I believe
that what I am going to say about this young man is from the
heart. I know a great deal about his family, his parents and grand-
parents, and so I am very pleased to be able to know him and the
entire family as I do.

I am also pleased that Senator Phil Gramm preceded me and
said a few things about his support as well as I know that Kay Bai-
ley Hutchison also has a great deal of respect and support for
Randy Crane. If I were to tell you and list the broad support that
he brings from both Democrats and Republicans, regional leaders
from my area, it would be a pretty long list.

I represent the 15th Congressional District of Texas, which in-
cludes 11 counties, Hidalgo County being the largest one of the 11,
and that area is located——

Senator SPECTER. Congressman, I am sorry to interrupt you, but
there are a little over three minutes left in our vote, so Senator
Sessions and I are going to have to excuse ourselves. It is unusual,
but we are leaving you in charge of this Senate hearing. [Laugh-
ter.]

Representative HINOJOSA. I will be very pleased to represent you,
Senator Specter.

Senator SPECTER. We have total confidence in your candor and
integrity, so we will accept your statements, but why do you not
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just proceed and finish your statement and we will return just as
soon as we can.

Representative HINOJOSA. Thank you, Senator. Would you have
any objections if I wait until you return? I want to have the oppor-
tunity to have a dialogue and answer any questions that you might
have. This is something that is very important to my area.

Senator SPECTER. We thought we would accommodate you the
other way, but we would be glad to hear your testimony when we
return. The hearing is now recessed.

Representative HINOJOSA. Thank you.

[Recess from 10:13 a.m. to 10:38 a.m.]

Senator SPECTER. Senator Feingold, chairman of this hearing,
has asked me to proceed in his absence. He is on the floor where
there are some comments about campaign finance legislation.

I see we are joined by Senator Stevens. Congressman, would you
mind if we interrupted your testimony to hear from Senator Ste-
vens?

Senator STEVENS. I would be perfectly willing to wait, Senator.
You are the chairman.

Senator SPECTER. It is your choice and I choose you.

Senator STEVENS. Thank you very much.

Senator SPECTER. Senator Stevens has been here since 1966-67
and he is a very senior member of our body and I know he has got
some pressing obligations on the Appropriations Committee, so let
us take Senator Stevens at this time. Is it all right with you, Con-
gressman?

Representative HINOJOSA. Absolutely.

Senator SPECTER. Okay. Senator Stevens.

PRESENTATION OF RALPH BEISTLINE, NOMINEE TO BE DIS-
TRICT JUDGE FOR THE DISTRICT OF ALASKA BY HON. TED
STEVENS, A U.S. SENATOR FROM THE STATE OF ALASKA

Senator STEVENS. Thank you very much, Mr. Chairman. As I
said, seeing as you are assuming the chair, I thought maybe there
had been a revolution around here.

Senator SPECTER. There has been. [Laughter.]

It is called the Jeffords revolution.

Senator STEVENS. Senator Murkowski and I are here. I will be
brief. We are here to recommend to the committee the confirmation
of Ralph Beistline. He is an eminent lawyer, a member of the Supe-
rior Court bench in Alaska. I have known his family for as long as
I have been in Alaska and it is a great honor, really, to be able to
introduce him to you.

He is the former president of the Alaska Bar Association. He was
a member of the Board of Governors of the Bar Association. He has
been our representative for Alaska attorneys to the Ninth Circuit
Court of Appeals Judicial Conference and has been the editor of the
Alaska Bar Association newspaper. He has a distinguished history
in terms of his participation in the Boy Scouts movement of our
State. He was on the executive board of that and he is a graduate
of our university, so we are very proud of him and I am delighted
that the President has nominated him to be a Federal District
judge. I thank you for your time.
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Senator SPECTER. Thank you very much, Senator Stevens. Thank
you for coming to introduce him.
Senator Murkowski.

PRESENTATION OF RALPH BEISTLINE, NOMINEE TO BE DIS-
TRICT JUDGE FOR THE DISTRICT OF ALASKA BY HON.
FRANK MURKOWSKI, A U.S. SENATOR FROM THE STATE OF
ALASKA

Senator MURKOWSKI. Thank you very much. Good morning. I am
pleased to see you in the chair, at least temporarily, but we do the
best we can around here. [Laughter.]

Senator SPECTER. We are going to move the confirmation of
Judge Pickering in another five minutes. [Laughter.]

Senator MURKOWSKI. I am honored to join my senior colleague to
introduce Judge Ralph Beistline to your committee. I certainly un-
conditionally support his nomination to the Federal bench in my
State of Alaska.

I know your committee has reviewed the qualifications of the
judge and even a cursory review of his credentials reveals a jurist
that is eminently qualified to serve our nation and my home State.
Judge Beistline has dedicated his life to advancing the legal profes-
sion, serving the clients diligently, and as a Superior Court judge,
provided reasoned and prudent legal judgments.

But I am here to tell you about Judge Beistline, the man. Judge
Beistline is a true Alaska born, Fairbanks, Alaska, to be precise.
Now, I am not the type of person that goes around telling people
how old they were, but he has been living in Alaska for about 52
years and I think he was two years old when he came there, so
from the standpoint of residency, he is certainly well qualified.

Such tenure is important in our State. We are unique. We have
complex issues, as most of our membership is aware, and I firmly
believe that a judge must understand the history of a community
and Judge Beistline certainly reflects that experience and exper-
tise. He has always served the people of our State well, in part be-
cause he has spent most of his life working for and living with
Alaskans.

Judge Beistline will be the first to tell you that his primary job
is as a husband and father. His wife, Peggy Ann, who is here this
morning, runs a floral shop in Fairbanks. They have five children,
Carrie, Daniel, Tamara, Rebecca, and David, and throughout their
years in Alaska, the Beistlines have always worked to improve
their community and the community is better off because of it.
Their professional endeavors, their civic work, and their family val-
ues have been an asset to the Fairbanks community.

Again, as I have stated before, I enthusiastically support the
nomination of Judge Ralph Beistline to the Federal Court in Alas-
ka. I encourage the committee to act quickly on the nomination.
Upon your review of his qualifications, I am sure you will see the
appropriateness of his nomination and the benefit he will bring to
the Federal judiciary and the people of Alaska.

I appreciate the opportunity to support his nomination this
morning.

Senator STEVENS. I might add for the Senators, we run a bar poll
in Alaska and our judicial nominees are selected really by the bar
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itself in terms of their nomination to people who are qualified.
Judge Beistline was really selected, in effect, by the bar itself, so
I do commend his nomination to you.

S}elznator MURKOWSKI. On the other hand, we had something to do
with it.

Senator FEINGOLD [presiding]. I thank all the panel very much
for being here to testify on behalf of these nominees.

Senator STEVENS. Any questions, Chairman Feingold?

Senator FEINGOLD. We have no questions that I know of. Sen-
ators Specter, Sessions, Biden, any questions for the panel?

[No response.]

Senator FEINGOLD. Thank you for taking the time.

Senator SPECTER. Mr. Chairman, Congressman Hinojosa was in
the midst of his testimony.

Senator FEINGOLD. I did not realize he had not finished. Excuse
me. Congressman, please finish your testimony.

Senator STEVENS. Thank you very much for the courtesy you ex-
tended us.

Representative HINOJOSA. It is my pleasure.

Senator BIDEN. You will return the favor on the House side, will
you not?

Representative HINOJOSA. We certainly will. We will certainly be
asking for that.

Senator Feingold, thank you for allowing me the opportunity to
address you and all the other members of the Senate Judiciary
Committee. I am here to introduce my constituent, Randy Crane,
whose nomination for the U.S. Southern District judge is under
consideration. I am also pleased that Senator Phil Gramm, senior
Senator from Texas, was here earlier and spoke on Randy’s behalf.

I said earlier that Randy had broad support, both from Demo-
crats and Republicans in my area. Many of the regional leaders are
all rooting for Randy.

I represent the 15th Congressional District of Texas, which in-
cludes Hidalgo County along the United States-Mexico border. The
2000 census figures published this last year show that the popu-
lation of Hidalgo County increased by 48 percent over the past ten
years before, making i1t the third-fastest growing region of the
country.

With this enormous population growth has come a corresponding
increase in the caseload of the already overloaded Federal Courts
in the Southern District of Texas. In fact, the Southern District has
the third highest number of criminal case filings in the nation. Ju-
dicial relief for my constituents is desperately needed.

Randy Crane is well qualified for the position of Federal judge.
Senator Gramm gave long detail about his educational background
and I will not repeat it. Not only does he have the legal experience
and academic qualifications necessary, but as a native South Texan
and Mexican-American, he understands the unique cultural and
socio-economic character of the region. He was born and raised in
South Texas and understands the importance of being bilingual
and bicultural.

Although he currently has an active practice as a partner with
the law firm of Atlas and Hall, he still finds the time to serve the
community through his work with the American Cancer Society,
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the McAllen International Museum, and countless charities and or-
ganizations. He is an active member of the Hidalgo County Young
Lawyers Association. He is very active in the State Bar of Texas
and he is active in the Texas and Mexico Bar Association.

I have known Randy and his family for many years. His father,
Bob, is also a highly respected member of the South Texas legal
community. He has served as Vice President of the University of
Texas-Pan American at Edinburg. His mother graduated Summa
Cum Laude from the University of Texas-Pan American and went
on to become a teacher. She raised two boys and girls. The family
tradition of public service and love for the law will serve Randy
well as a Federal judge.

In closing, I want to say that Randy’s nomination has the sup-
port of Senator Kay Bailey Hutchison and he has been unani-
mously approved by the American Bar Association. I am confident
that as today’s confirmation hearings continue, you, too, will realize
what a fine candidate Randy Crane is and how suited he is for this
position in South Texas.

Thank you for allowing me to address the committee and present
Randy Crane for your consideration.

Senator FEINGOLD. Congressman, thank you for your testimony
and your patience. I am sorry to delay your testimony.

Representative HINOJOSA. Are there any questions, Mr. Chair-
man?

Senator FEINGOLD. I have no questions. Are there any questions
from anybody on the panel?

Senator SPECTER. No questions.

Senator FEINGOLD. Senator Biden.

Senator BIDEN. Thank you.

Representative HINOJOSA. Thank you very much.

Senator FEINGOLD. Let me also recognize Congresswoman Me-
lissa Hart of the Fourth District of Pennsylvania. She has not cho-
sen to speak, but I understand she is here in support, as well, of
Judge Smith for his appointment to the Third Circuit Court of Ap-
peals.

Ms. HART. Thank you.

Senator FEINGOLD. Welcome, and it is good to see you here.

I would like to insert into the record a statement from Senator
Leahy.

I would also like to include a statement from Senator Cantwell.

Now we can go to the first nominee, Judge D. Brooks Smith of
Pennsylvania, who has been nominated to fill a vacancy on the
United States Court of Appeals for the Third Circuit. If you would
come forward, please, and please stand to be sworn.

Do you affirm that the testimony you are about to give before the
committee will be the truth, the whole truth, and nothing but the
truth?

Judge SmITH. I do.

Senator FEINGOLD. Thank you, Judge.

Judge Smith is a graduate of Franklin and Marshall College and
Dickinson School of Law. He is currently judge on the United
States District Court for the Western District of Pennsylvania.
Judge Smith served as the District Attorney in Blair County, Penn-
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sylvania, and as a judge on the Blair County Court of Common
Pleas before being elevated to the Federal bench in 1988.

Judge, if you have introductions to make or a statement you
would like to make before we begin the questioning, I will recog-
nize you for that purpose at this time.

STATEMENT OF D. BROOKS SMITH, NOMINEE TO BE DISTRICT
JUDGE FOR THE THIRD CIRCUIT

Judge SMITH. Thank you very much, Mr. Chairman. I do not
want to prolong these proceedings with a statement, but I would
be remiss if I failed to do three things. One is to introduce my wife
of 25 years, Karen, who is with me.

The other is to also note that Congressman Coyne was present
earlier. I believe he has since departed.

Senator FEINGOLD. That will be noted on the record.

Judge SMITH. But I thank him. And also to generally, without in-
troducing everyone by name, thank those friends and supporters
who are present from Pennsylvania and elsewhere to be with me
today. Thank you, Mr. Chairman.

[The biographical information of Judge Smith follows:]
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I. BIOGRAPHICAL INFORMATION (PUBLIC)

Full name {include any former names used.)}
David Brookman Smith, commonly known as D. Brooks Smith

Address: List current place of residence and office
address {es) .

Residence: Altoona, Pennsylvania

Chambers: Penn Traffic Building
319 Washington Street, Room 104
Johnstown, PA 15901

United States Courthouse
Grant Street & 7 Avenue
Pittsburgh, PA 15219

Date and place of birth.
Born December 4, 1951 at Altoona, PA

Marital Status {include maiden name of wife, or husband’'s
name) . List spouse’s occupation, employer’s name and
business address(es).

Married Karen Elaine Hall, April 22, 1977. Wife is a vice
president and commercial loan officer with Promistar Bank,

Logan Boulevard, Altoona, PA.

Education: List each college and law school you have
attended, including dates of attendance, degrees received,
and dates degrees were granted.

Franklin and Marshall College
Attended Fall 1869~Spring 1973
B.A. Degree conferred June 1973

Dickinson School of Law
Attended Fall 1973-Spring 1876
J.D. Degree conferred June, 1976
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Washington Semester Program
American University
Attended Fall Semester, 1971

Emplovment Record: List (by year) all business or
professional corperations, companies, firms, or other
enterprises, partnerships, institutions and organizations,
nonprofit or otherwise, including firms, with which you were
connected as an officer, director, partner, proprietor, or
employee since graduation from college.

Employment:

1973 Broadcast news reporter (summer)-WRTA Radio

1974 Law clerk, Solicitor’s Office, City of Altoona (summer)

1975 Law clerk, Jubelirer, Carothers, Krier & Halpern

. . {summer)

1975-76 Research Assistant{part-time)-Senate of Pennsylvania

1976-~79 Associate Attorney-Jubelirer, Carcothers, Kriexr &
Halpern

1980~84 Partner—Jubelirer, Carothers, Kriexr, Halpern & Smith

1977-79 Assistant District Attorney of Blair County {part-
time)

1981-83 Special Assistant District Attorney of Blair County
{Part-time)

1983-84 District Attormey of Blair County (part-time)

1983-84 Partner-S/U Associates

1984~88 Judge, Court of Common Pleas of Blair County,
Pennsylvania

1988-present District Judge, United States District Court
for the Western District of Pennsylvania

2/1/01~present Chief Judge, United States District Court for
the Western District of Pennsylvania

Board Memberships:

Late 1970's-early 1980s-Board of Directors, Salvation Army
of Altoona

Late 1970's-early 1980s-Board of Directors, Blair County
Sosiety for Crippled Children and Adults (Easter Seals)

Late 1970s-1984-Board of Directors, Family and Childrens’
Service of Blair County

Early 1980s-Board of Trustees, Altoona Area Public Library

Mid 1980's-Advisory Board, Domestic Abuse Project of Altoona

1993-97 Board of Directors, Federal Judges Association

2
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1993-present  Board of Trustees, Saint Francis University
{formerly Saint Francis College}

Military Service: Have vou had any military service? If
s0, give particulars, including the dates, branch of
service, rank or rate, serial number and type of discharge

received.
None.

Honors and Awards: List any scholarships, fellowships,
honorary degrees, and honorary soclety memberships that vou
believe would be of interest to the Committes.

Member, Pi Gamma Mu (International Social Science Honor
_ Fraternity)

Named “Person of the Year” in September, 1987 by the Blair
Bedford Central Labor Couneil (“For his outstanding
contribution to the commmity and to the working men
and women of our area.”)

Presented an honorary membership in October, 1899 by the
Federal Bar Association {Western Pennsylvania Chapter)
{(“in recognition of his exemplary service as a member
of the Federal Judiciary”)

Awarded the Prince Gallitzin Cress in June, 2000 by Bishop
Joseph Adamec of the Altoona~Johnstown Diocese (“in
_recognition of service to the Church of Altoona~

Johnstown. .. ")

Bar Associations: IList all bar associations, legal or
judicial-related committees or conferences of which you are
or have been a member and give the titles and dates of any
offices which you have held in such groups.

Member, Allegheny County Bar Association-—

Federal Section Council membex 198%-prasant

Board of Governors (ex officio) 2/01~-present
Member, American Law Institute 12/00-present
Member, American Judicature Society 1992~present

Member, Federal Bar Association~Western
Pennsylvania Chapter
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(Advisory Board) 1998~present
Member, Federal Judges Association 1989~present
Menmber, Pennsylvania Bar Association 1976-present

(membership lapse several years during early 1990s)
Member, Judicial Council of the Third

Circuit 2001-present
Member, Space and Facilities Committee of
the Third Circuit 1998-present

Former chaixr, Local Rules Committee, Board

of Judges of the United States District

Court for the Western District of

Pennsylvania 1994-2001
Former member, American Bar Association 1976-1992
Former member, Blair County Bar Association 1976-1988

Former co-chair, Rules of Court

- Committee 1979-1982

Former member, Advisory Committee on Criminal

Rules, Judicial Conference of the United

States 1993~-1999
Former member, Criminal Procedural Rules

Committee of the Supreme Court of

Penngylvania 1986-1989
Former member, EDP Steering Committee on Court

Automation {ad hoc committee of

the Supreme Court of Pennsylvania) 1987-1988
Former member, National District Attorneys

Association 1984
Former member, Pennsylvania Conference of

State Trial Judges 1984-1988

“Former chair, Legislative Committee 1987-1988

FPormer co-chair, Economics and Finance

Committee 1986-1988

Former member, Pennsylvania District

Attorneys Association 1977~79;1984
Former member, Pennsylvania Trial Lawyers

Association 1981-1984

Other Memberships: List all organizations to which you
pbelong that are active in lobbying belore public bodies.
Please list all other organizations to which vou belong.

I belong to no organizaticns that are active in lobbying
before public bodies, except to the extent the Federal
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Judges Association can be said to lobby Congress on issues
relating te judicial compensation and other matters
affecting the federal judiciary.

All other organizations of which I am currently a member:

Amen Corner (social)

Blair County Historical Society
The Pennsylvania Society

Saint Thomas Moxre Society

The Law Club {social)

The Nature Conservancy

Court Admission: ©List all courts in which you have been
admitted to practice, with dates of admission and lapses if
any such memberships lapsed. Please explain the reason for

“any.lapse of membership. Give the same information for

administrative bodies which require spacial admission te
practice.

Supreme Court of Pennsylvania
(Admitted October 27, 1976)

U.S8. District Court for the Western District of Pennsylvania
(Admitted July 19, 1879)

U.S. District Court for the Middle District of Pennsylvania
{admitted October 7, 18983)

published Writings: List the titles, publishers, and dates
of beoks, articles, reports, or other published material you
have written or edited. Pleases supply one copy of all
published material nct readily available to the Committee.
Also, please supply a copy of all speeches by you on issues
involving constituticnal law or legal policy. If there were
press reports about the speech, and they are readily
available to you, please supply them.

I have neither written nor edited any books or reports., I
have written the following published articles, and given the

following speeches which were published:

“The Managerial Judge and Y2K Litigation,” 18 Rev.Lit. (U. Of
Texas Law School) 403 (1899) (keynote speech delivered
at symposium on “Litigating the Year 2000 Issue,”
University of Texas School of Law, February 12, 1939 at
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Austin, Texas

“Woir Dire in Federal Criminal Trials: Should Counsel
Finally Take Part?” Pittsburgh Legal Journal (Daily
Edition), Monday, April 15, 1396

“rhe Art and Etiquette of Stating Objections,” Pittsburgh
Legal Journal, April 1993, at 7, reprinted in The
Pennsylvania Lawyer, May, 1554, and in Txial, May, 1995
(Vol. 31, No. 5)

“Court-Annexed Arbitration in the Western District: Figures
and Feedback,” Pittsburgh legal Journal, February,
1994, at 33

“A Judicial Perspective On The Proposed Amendments To
Fed.R.Civ.P. 26,” Pittsburgh Legal Journal, July, 1993,
at 7

(SEE ATTACHMENT “A” FOR COPIES OF THE FOREGOING ARTICLES)

Othér speeches I have given are as follows:

“How To Try A Really Bad Case,” delivered at the
Pennsylvania Bar Association’s Civil Litigation
Section, on March 22, 2001 at Pittsburgh, PA

“rhe Lawyer As Peacemaker,” delivered at the Gourley Moot
Court Dinner, Academy of Trial Lawyers of Allegheny
County, on February 15, 2001 at Pittsburgh, PA

“The Lawyer As Peacemaker,” delivered at the annual Seniors
Dinner at the Dickinson School of Law of the
Pennsylvania State University, on April 6, 2000 at
Carlisle, PA

Remarks delivered at the Gourley Moot Court Dinner, Academy
of Trial Lawyers of Allegheny County, on February 17,
2000

“What Judges Expect of Lawyers,” remarks delivered during
Panel discussion on the same subject at the Third
Circuit Judicial Conference, on October 17, 1999 at
Pittsburgh, PA

Keynote Speech delivered at the Pennsylvania Political
Science Association annual convention on April 3, 1998
at Juniata College, Huntingdon, PA

Remarks delivered during panel discussion on “The
Federalization of Criminal Law” at the Federalist
Society’s 1997 National Convention, on October 16,1997
at Washington, D.C.

Remarks delivered at the United Way Campaign Kick-off
ILuncheon, August 31, 1994 at Johnstown, PA

Remarks delivered as panelist on topic of “Court-Annexed
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Arbitration,” at National ADR Institute for Federal
Judges, on November 13, 1993 at Harvard Law School,
Cambridge, Mass.

Remarks delivered on “Principled Federalism” at meeting of
the Pittsburgh Chapter of the Federalist Society, on
June 29, 1993 at Pittsburgh, PA

“Remarks on Proposed Amendments to Fed.R.Civ.P. 26,"”
delivered at meeting of The American Law Firm
Association, March 1933, at Rancho Mirage, Calif.

Remarks on the trial of a patent infringement case,
delivered to the Pittsburgh Intellectual Property
Association, March 1891, at Pittsburgh, PA

(SEE ATTACHMENT “B” FOR COPIES OF THE FOREGOING SPEECHES)

Health: What is the present state of your health? List the

“date.of your last physical examination.

The state of my health is good. My last physical
examination was on February 15, 2001.

Judicial Office: State (chronologically) any judicial
offices you have held, whether such position was elected or
appointed, and a description of the jurisdiction of each
such court.

I served as a judge of the Court of Common Pleas of Blair
County, Pennsylvania, a trial court of general jurisdiction,
having taken office on December 21, 1884, following
appointment by Governor Dick Thornburgh, and after unanimous
confirmation by the Senate of Pennsylvania. Thereafter, in
1985, I was elected to a ten-year term with the nominations
of both the Republican and Democratic parties.

In 1987, I was appointed by Chief Justice Robert Nix of the
Supreme Court of Pennsylvania to serve as Administrative
Judge of the Court of Common Pleas.

I am presently the Chief Judge of the United States District
Court for the Western District of Pennsylvania, having been
elevated to that post on February 1, 2001. The district
court is the federal system’s trial court. I was appointed
as a district judge by President Reagan, and have served
since November 1, 1988B.
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Citations: If you are or have been a judge, provide: (1)
citations for the ten most significant opinions you have
written; (2) a short summary of and citations for all
appellate opinions where your decisions were reversed or
where your judgment was affirmed with significant criticism
of vour substantive or procedural rulings; and (3) citations
for significant opinions on federal or state constitutional
issues, together with the citation to appellate court
rulings on such opinions. If any of the opinions listed
were not officially reported, please provide copies of the
opinions.

{1) TEN MOST SIGNIFICANT OPINIONS:

1. Sani-Dairy, a Division of Penn Traffic Co., Inc. v. Espv, 939 F.Supp. 410
(W.D.Pa. 1993), aff'd, 91 F.3d 15 (3d Cir. 1996).

. 2. "Mellon Bank Corp. v. First Union Real Estate Equity and Mortg,

Investments, 750 F.Supp. 711 (W.D, Pa. 1990), aff'd, 951 F.2d 1399 (3d Cir.
1991).

3. United States v. Commonwealth of Pennsyivania, 962 F.Supp. 565 (W.D.Pa.
1995), aff’d, 96 F.3d 1436 (3d Cir. Aug. 22, 1996) (Table No. 95-3541).

4, Peerless Wall and Windew Coverings, Inc. v. Synchronics, Ing.,
85 F.Supp.2d 519 (W.D.Pa., Feb 25, 2000), aff'd, 234 ¥.3d 1263 (3d Cir. Sept.
28, 2000) (Table, Ne. 00-3316).

S, Clearfield Bank & Trust Co. v. Omeea Financial Corp., 65 F.Supp.2d 325
(W.D.Pa. 1999).

% Laurel Capital Group, Inc. v. BT Financial Corp., 45 F.Supp.2d 469
(W.D.Pa.1999).

7. Furniture Rentors of America, Inc, v. N.L.R.B., 36 ¥.3d 1240 (3d Cir. 1994).

8. Precision Printing Co.. Inc. v. Unisource Worldwide, Inc., 993 F.Supp. 338
(W.D.Pa. 1998).

9. United States v. Fenton, 10 F.Supp. 2d 501 (W.D. Pa. 1998).

10.  In re Westinghouse Securities Litigation, 832 F.Supp. 948 (W.D. Pa. 1993),
aff'd in part, rev'd in part, 90 F.3d 696 (3d Cir. 1996).
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(2) REVERSALS:
A. PUBLISHED REVERSALS

1. Washington Hospital v. White, 889 F.2d 1294 (3d Cir. 1989): Philadelphia Geriatric
Center (“PGC”) filed a motion in the district court to enforce a stipulation between varions
hospitals and the Pennsylvania Department of Public Welfare (“DPW”) concerning
Medicaid reimbursements. PGC also filed a motion for preliminary injunetion. At issue
was whether PGC owed DPW nearly $1.9 miltion in Medicaid overpayments, Id. at 1298, 1
denied PGC’s motions, holding that the clear language of the stipulation eontrolled. On
appeal, the Third Circuit reversed, holding that the stipulation was “ambiguous.” Id. at
1300. It, therefore, vacated the judgment of the district court and remanded for the district
court fo determine the intent of the partics, through extrinsic evidence, when they entered
the stipulation. Id. at 1302,

2. Detatur Contracting v. Belin, Belin, & Naddeo, 398 F.2d 339 (3d Cir. 1990): A Chapter
7 trustee brought suit in bankruptcy court seeking to 1) avoid a judgment creditor’s
judicial lien on a2 money judgment obtained before bankruptcy, and 2) avoid several partial
transfers of the same judgment. The bankruptcy court permitted the trastee to avoid the
judicial lien but refused to let the trustee avoid the partial transfers. I affirmed the
bankruptcy court. The Third Circuit reversed on both grounds, holding that the trustee
could not avoid the judicial lien, but that he could avoid the partial transfers because they
were not perfected under Pennsylvania law. The case was remanded to the bankruptcy

court.

3. Schaffer v. Board of Public Education of Pitisburgh, 903 F.2d 243 (3d Cir. 1990):
Plaintiff, a teacher, brought suit under Title VII, claiming that be was denied a one-year
childrearing leave which was available to females but not males under the Collective
Bargaining Agreement between the Union and the School Board. I denied plaintiff's
motion for summary judgment and granted defendants’. Id. at 246. The Third Circuit
affirmed the district court’s denial of plaintiff’s motion, reversed my grant of summary
judgment for defendants, and remanded the case for a determination of whether the
plaintiff was constructively discharged. Id. at 248-49, Additionally, the Third Circuit
reversed my denial of the Union’s motion to dismiss and ordered dismissal of the claim
against the Union because it was time-barred. Id. at 251-53.

4. Bradley v. Pittsburgh Board of Education, 910 ¥.2d 1172 (3d Cir. 1990): Plaintiff, a

teacher, moved for preliminary injunction to prevent defendant from banning Learnball, a
teaching methodology that she employed in her classroom. I denied plaintiff’s motion, but
did not hold a hearing and did not issue findings of fact or conclusions of law. The Third
Cireuit reversed and remanded, instructing me to hold a hearing and make findings of fact
and conclusions of law. Id. at 1179,
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5. Huber v. Casablanca Industries, Inc., 916 F.2d 85 (3d Cir. 1990), overruled in part by
Milwaukee Brewery Workers' Pension Plan v. Jos. Schlitz Brewing Co., 513 U.8. 414
(1995): This case invelved a dispute regarding the calculation of withdrawal liability under
the Multiemployer Pension Plan Amendments Act. Irendered an opinion on various
questions on cross-motions for summary judgment. On appeal, the Third Circuit, affirmed
in part, reversed in part, and medified in part the district court’s opinion. First, it
affirmed my order insofar as it I) accepted the Arbitrator’s calculation of assets, 2)
ordered the use of an 8% amortization rate for withdrawal liability payments, 3) accepted
the inclusion of the benefit increases, and 4) directed arbitration of the second assessment.
Id. at 110. Secend, it reversed the district court insofar as it 1) struck down regulations on
interest for overpayments, 2) mandated inclusion of post-retirement death benefits in the
liability calculations, 3) refused to accept the change in attribution method, and 4) directed
payment of interim payments on the second assessment. Id. Finally, it 1) modified my
calculation of pre-demand interest, overruled by Milwaukee Brewery Workers' Pension
Plan v. Jos. Schlitz Brewing Co., 513 U.S. 414 (1995), and 2) it upheld the Arbitrator’s
order striking the employer’s motion to add new information.

6. Colgan v. Fisher Scientific Co., 935 F.2d 1407 (3d Cir. 1991): Plaintiff sued his former
employer under the ADEA, alleging that he was terminated on account of his age. 1
granted defendant’s motion for summary judgment on the ground that plaintiff’s charge
filed with the EEOC was untimely. In the alternative, I held that there was no genuine
issue of material fact to undermine defendant’s nondiscriminatory reason for firing
plaintiff. The Third Circuit reversed, holding that plaintiff’s charge was not untimely and
that there was a genuine issue of fact precluding summary judgment.

7. Hughes v. Consolidated Pennsylvania Coal Co., 945 F.2d 594 (3d Cir. 1991): Plaintiffs

were landowners who brought a lawsuit against railroad and coal company alleging frand
in connection with the purchase of the plaintiff's property. I entered judgment for the
plaintiffs after a second trial, in a case transferred to me from another judge. The Third
Circnif affirmed in part and reversed in part. In particular, the Third Circuit held that the
district court (Teitelbawm, J.) erred in setting aside the jury’s award of damages following
the first trial, and that it erred in dismissing plaintiff’s claim for legal malpractice. It also
held that I erred in awarding delay damages. In all other respects, the judgment of the
district court was affirmed.

‘8. Ellison v. Shenango Inc. Pension Fund, 556 F.2d 1268 (3d Cir. 1992): Plaintiff brought
suif to recover pension benefits under ERISA. I awarded the benefits, but denied the

plaintiff’s request for atterney’s fees. The Third Circuit affirmed the district court’s
award of benefits, but reversed its decision to deny attorney’s fees.

9. Bridge v. United States Parole Commission, 981 F.2d 97 (3d Cir. 1952): Inmate
petitioned for a writ of habeas corpus following the defendant’s calculation of petitioner’s

parole eligibility date based partly on a finding that petitioner had committed a bombing, a
charge to which he had not pled guilty. In an earlier proceeding, I vacated petitioner’s

10
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parole date because the defendant failed to provide a rational basis for its conclusion that
pefitioner participated in the bombing. After gathering additional evidence, defendant
again concluded that petitioner was responsible for the bombing and set his parole date
accordingly. Once again, I vacated this finding, holding that its prior ruling barred the
introduction of new evidence and defendant waived its right to challenge that earlier
decision. On appeal, the Third Circuit reversed, holding that the distriet court erred by
barring defendant from reconsidering new evidence linking petitioner to the bombing.

10. Loughman v. Consolidated Pennsylvania Coal Co., 6 F.3d 88 (3d Cir. 1993): This is the
second time this case went before the Court of Appeals. See Hughes v, Consolidated-
Pennsylvania Coal Co., 945 F.2d 594 (3d Cir. 1991). This time, the parties raised the
following issues on appeal of the district court’s (Smith, J.) ruling: 1) does post-judgment
interest run from original judgment or date appeals court reinstated that judg t2:2)
should individual punitive damage awards be imposed jointly and severally?; and 3) does
the jury’s verdict, which found that 100% of plaintiff Loughman’s compensatory damages
were Que to malpractice, mandate that the damages awarded be entered solely against the
lawyers, even though other defendants were found liable of conspiracy? The Third Circuit
affirmed the district court’s decision on guestions 1 and 2 and reversed on question 3.

11. United States v. Retos, 25 F.3d 1220 (3d Cir. 1994): Defendant Retos was convicted on
nine counts of an eleven count indictment, including two counts of tax evasion and one
count of currency structuring. On appeal, Retos raised numerous arguments, including a
claim that my jury instruction on the structuring count was inconsistent with Ratzlaf v,
United States, 510 U.S. 135 (1994), a case decided while Retos’ case was on appeal.
Although no objection was given to the jury instruction at trial, the Third Circuit reversed
in light of Ratzlaf and remanded the case for 2 new trial on the structuring count.

12. Metzgar v, Playskool, Inc., 30 F.3d 459 (3d Cir. 1994): Parents of a child who choked to
death on a toy building block sued manufacturer and retailer for negligence and strict
products Hability. Defendants filed a motion for summary judgment, which I granted,
holding that the child was not an intended user of the product and that the defendants were
not required to warn of the risk of choking because it was obvieus. The Third Circuit
reversed and remanded, reinstating all of plaintiffs’ claims.

13. Brown v. Borough of Mahaffey, 35 F.3d 846 (3d Cir. 1994): Plaintiffs filed suit under
42 U.S.C. § 1983, alleging that defendants violated their free exercise rights by intentionally
impeding access to their tent revival meetings. I granted defendants’ motion for summary
judgment on all counts. On appeal, the Third Circuit affirmed in part and reversed in
part. In particular, the Court reversed the district court’s grant of summary judgment on
the free exercise claim, holding that the key inquiry under the free exercise clause is not
whether defendants have placed a “substantial burden” on plaintiffs’ religious exercise, as
I had held, but whether the defendants intended to impose such a burden. [d. at 847, 850,

11
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14. Ackerman v. Warnacoe, Inc., 55 F.3d 117 (3d Cir. 1995): Plaintiffs sued their former
employer under ERISA seeking a termination allowance under an employee benefit plan
that had been rescinded. On cross-motions for summary judgment, I granted defendant’s
motion and denied plaintiffs’s. On appeal, the Third Circuit reversed, holding that the
district court erred by concluding that complete recission of a welfare plan does not
implicate the amendment procedures of ERISA. The Court alse reversed and remanded
for consideration of Supreme Court precedent decided while the case was pending on
appeal. Id.at119.

15. Cbambers Development Co. v. Passaic County Utilities Authority, 62 ¥.3d 582 (3d Cir.
1995): Plaintiff filed an action against defendant asserting breach of a fong term solid waste
disposal contract and seeking damages. Plaintiff moved for summary judgment and I
adopted the Report and Recommendation of the magistrate judge to deny the motion and
enter summary judgment for defendant. On appeal, the Third Circuit reversed, holding
that 1) the district court Jacked the authorify to grant summary judgment for the defendant
without first-giving notice to the plaintiff; and 2) genuiue issues of fact existed, prectuding
summary judgment and requiring an evidentiary hearing.

16. United States v. $184.505.01 in U.S. Currency, 72 F.3d 1160 (3d Cir. 1995): The United
States brought three separate civil in rem forfeiture proceedings against Reginald
MeGlory. Default judgment was entered against McGlory. McGlery filed motions to set
aside default judgments. I adopted the Report and Recommendation of the magistrate
judge to deny MeGlory’s motions. Id. at 1163. The Court of Appeais reversed the district
court’s decision in the first and second forfeiture proceedings and affirmed its judgment in
the third. In particular, as to the first and secend forfeiture proceedings, the Court held
that the government violated McGlory’s due process rights when it served him at an
address where the items were seized instead of in prison, where it knew he was
incarcerated.

17. United States v. Brannan, 74 F.3d 448 (3d Cir. 1996): Defendant pled guilty before me
and I sentenced him. On appea), defendant raised two arguments; 1) that the district court
improperly enhanced his sentence; and 2) that the district court failed to properly apply §
5(G1.3 of the USSG so as to have his federal sentence run concurrently with a state court
sentence he was serving. The Third Circuit reversed, accepting the defendant’s second
argument and holding that the district court had the power to depart from the USSG in

this case.

18. In re Westinghouse Securities Litigation, 90 F.3d 696 (3d Cir. 1996): Plaintiffs brought

a securities action alleging misstat ts and emissions in connection with a stock offering
by defendants. T dismissed all of plaintiffs’ claims. On appeal, the Third Circuit affirmed
in part and reversed in part, reiustating a number of plaintiffs’ claims.

19, Urrutia v. Harrisburg County Police Department, 91 F.3d 451 (3d Cir. 1996): Plaintiff

filed a complaint under 42 U.S.C. § 1983, alleging that he sustained injuries when he was in
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custody of the police. I adopted the Report and Recommendation of the magistrate judge
and dismissed plaintiff’s complaint as legally frivolous under 28 U.S.C. § 1915(d) and
denjed him the opportunity to amend his complaint to correct the defects. On appeal, the
Third Circuit reversed, holding that plaintiff should have an opportunity to amend his
complaint to add individual police officers and such amendment would relate back to the
date of the filing of the original complaint.

20. Gibbs v. Roman, 116 F.3d 83 (3d Cir. 1997), overruled by Abdul-Akbar v. McKelvie,
239 F.3d 307 (3d Cir. 20061) (en banc): Plaintiff brought an action under 42 U.S.C. § 1983
alleging that prison librarian violated his constitutional rights when she permitted inmate-
taw clerk to read his fegal papers, reflecting information that he was a government
informant. I adopted the Report and Recommendation of the magistrate judge and
rejected Gibbs’ motion to proceed in forma pauperis, holding that he was barred by the
“three strikes rule” because he had filed three frivolous lawsuits and was not in “imminent
danger of serious physical injury.” Id. at 85. The Third Circuit reversed, holding that the
plaintiff’s complaint alleging imminent danger must be read as having satisfied the
threshold criterion of the three strikes rule. The Court also held that imminent danger
should be measured from the time of the alleged incident, not at the time the complaint is
filed. The Third Circait overruled Gibbs in Abdul-Akbar v, McKelvie, 239 F.3d 307 (34

Cir. 2001) (en bane).

21. Hess v. Mazurkiewicz, 135 F.3d 905 (3d Cir. 1998): Petitioner filed a petition for
habeas corpus that I denied. On appeal, the Third Circuit affirmed in part and vacated
and remanded in part. The Court held that the district court did net err when it ruled that
petitioner’s counsel was not ineffective for failing to call witnesses at trial. Nonetheless, the
Court remanded for a determination of petitioner’s claim that his counsel had a conflict of
interest that was not presented to the state courts.

22. Wicker v. Consolidated Rail Corporation, 142 F.3d 690 (3d Cir. 1998): Plaintiffs
brought claints against their former employer under FELA for injuries allegedly sustained
through exposure to toxic chemicals. 1 granted defendant’s motion for summary judgment,
holding that plaintiffs’ claims were barred under releases signed by them. On appeal, the
Third Circuit reversed, holding that the releases in question were invalid under § 5 of
FELA and, therefore, did not bar the plaintiffs’ claims.

23. In re Chambers Development Co., 148 F.3d 214 (3d Cir. 1998): On remand from the
Third Circuit’s earlier decision in this matter, 62 F.3d 582 (3d Cir. 1995), L adopted the
Report and Recommendation of the magistrate judge and granted summary judgment for
the defendant on count one of plaintiff’s amended complaint. The plaintiff then petitioned
for a writ of mandamus in the Third Circuit and that writ was granted. The Third Circuit
held that the district court committed error when it granted defendant’s motion for
summary judgment on count one. In particular, the Third Circnit noted that the distriet
court’s upinion was inconsistent with the remand in the prior case.

13
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24, Gibbs v, Ryan, 160 F.3d 160 (3d Cir. 1998): Gibbs brought an action under 42 US.C. §
1983 alleging that prison physician denied him medical treatment. I adopted the Report
and Recommendation of the magistrate judge and dismissed Gibbs’ complaint under 28
U.S.C. § 1915(g), the “three strikes” rule of the Prison Litigation Reform Act (“PLRA™).
On appeal, the Third Circuit reversed holding that the “three strikes” rule did not apply to
Gibbs’ case because Gibbs had filed his action prior to the enactment of the PLRA.

25. Gibbs v, Cross, 160 F.3d 962 (3d Cir. 1998): Gibbs brought an action under 42 US.C. §
1983 alleging that prisen maintenance supervisor was causing him to be subject te
dangerous conditions. In particular, Gibbs claimed that “dust, lint and shower odor” were
continuously emitted from his cell vent, causing him to suffer “severe headaches. .. and
watery eyes.” Id. at 964. I adopted the Report and Recommendation of the magistrate
judge and dismissed Gibbs’ complaint under 28 U.8.C. § 1915(g), the “three strikes” rule of
the PLRA. On appeal, the Third Circuit reversed, holding that Gibbs’ allegations
constituted “imminent danger of serious physical injury,” an exception to the “three
strikes” rule.

26. United States v. McGuire, 178 F.3d 203 (3d Cir. 1999): McGuire was convicted of
aiding and abetting the use of an explosive to destroy property used in an activity affecting
commerce in violation of 18 U.5.C. §§ 2 and 844(1). I held that the government had
submitted sufficient evidence to support the jurisdictional element of the crime (the
inferstate commerce clement). On appeal, the Third Circuit reversed, holding that the
evidence offered at trial was insufficient to prove the jurisdictional element of the crime.

27. Tourscher v. McCullough, 184 F.3d 236 (3d Cir. 1999): Plaintiff brought two
complaints against defendants alleging that his constitutional rights were violated because
defendants forced him to work in the prison cafeteria when he was in fact a pretrial
detainee and again when he was preparing his appeal of his state court conviction. He also
asked for compensation under the Fair Labor Standards Act. Idismissed both complaints.
On appeal, the Third Circuit affirmed in part and vacated and remanded in part the
district court’s decision. In particular, the Third Circuit vacated the dismissal of that
portion of plaintiff’s first complaint that alleged that he was compelled to work between
September 4, 1997 and September 18, 1997. In all other respects, the district court’s
opinion was affirmed.

28. Pennsylvania Mines Corporation v. Holland, 197 F.3d 114 (3d Cir. 1899): In a case
brought under the Coal Act, 26 U.S.C. §§ 9701-22, L held that Pennsylvania Mines
Corporation (“PMC?™) was responsible for providing health benefits for certain of its
former employees. On appeal, the Third Circuit affirmed. Nevertheless, I had denied a
request for permanent injunctive relief by one of the defendants. On appeal, PMC
conceded that such relief was proper. Accordingly, the Third Circuit reversed and
remanded on that narrow issue.
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29. United States v. McGlory, 202 F.3d 664 (3d Cir. 2000): The United States brought
forfeiture proceedings against McGlory, a federal prisoner, and provided him with notice
of these proceedings by sending it by certified mail, addressed to McGlory, to the United
States Marshal's Office. The Viarshal’s Office was then charged with forwarding the
notice to McGlory. I adopted the Report and Recommendation of the magistrate judge and
held that McGlory had received sufficient notice of the proceedings against him. On
appeal, the Third Circuit, sitting en banc, reversed, holding that mailing notice fo
Marshal’s Office, rather than to McGlory personally, violated due process. “[A}ta
minimum, due process requires that when a person is in the government’s custody and
detained at a place of its choosing, notice of a pending administrative forfeiture proceeding
must be mailed to the detainee at his or her place of confinement.” Id. at 674.

30. United States v. One Toshiba Color Television, 213 F.3d 147 (34 Cir. 2000): This case
also invelved twa forfeiture proceedings against Reginald McGlory and presented two
issues. First, it presented the question of whether the government satisfies due process
when it.mails the notice to the prison where McGlory was detained or whether “more” was
required. Id.'at 149. 1adopted the Report and Recommendation of the magistrate judge
and held that McGlory had received sufficient notice of the proceedings against him.
Adopting a general standard for notice to prisoners under the due process clause, the Third
Circuit vacated the district court’s judgment and remanded for further proceedings. In
particular, the Third Circuit, sitting en banc, held that when the government relies on
direct mail to provide notice to federal prisoners, “it bears the burden of demonstrating
that procedures at the receiving facility were reasonably calculated to deliver the notice to
the intended recipient.” Id. at 150, Second, the case presented the question of whether
McGlory was barred in a second proceeding from recovering certain property by the
doetrine of laches. I again adepted the Report and Recommendation of the Magistrate
Judge and held that McGlory was barred by the doctrine of laches. Again, the Third
Circuit reversed, holding that the government could not assert laches.

31. Westmorelind Human Opportunities v. Walsh, 246 F.3d 233 (3d Cir. 2001): A

Chapter 11 trustee in bankruptcy brought an adversary proceeding against a member of
an unsecured creditors committee, Westmoreland Human Opportunities (“WHO™),
alleging that WHO breached its fiduciary duty to the committee by assuming the debtor’s
position as recipient of federal grant without notifying either the bankruptey court or other
committee members. The issue in the case was whether the federal grant was “property of
the estate” as that term is used in 11 U.S.C. § 541. The bankruptcy court held that the
federal grant was property of the estate, and I affirmed. On appeal, the Third Circuit
reversed, holding that the federal grant was excluded from the definition of “property of

the estate” under the Bankruptey Code.

32. Taylor Milk v, International Brotherhood of Teamsters, AFL-CIO, 248 F.3d 239 (34
Cir. 2001): Plaintiff sued defendants, alleging that they engaged in unfair Iabor practices
in violation of 29 U.S.C. § 187. In particular, plaintiff alleged that defendants violated the
prohibition against secondary boycotts by coercing a neutral party into not doing business
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with plaintiff. I found that defendants had committed such an unfair labor practice and
awarded plaintiff $30,000 in damages. On appeal, the Third Circuit reversed and
remanded. Although it affirmed the district court’s determination of liability, albeit on
different grounds, the Court reversed my damages decision.

33. Zuckerv. Westinghouse Elec. Corp., C.A. No. 99-596, reversed, F.3d __, 2001 WL
1044602 (3d Cir. Sept. 10, 2001): T awarded attorneys fees to plaintiffs’ counsel in 2
sharcholders derivative action which seitled at the same time as a pending securities class
action (see In_re: Westinghouse Securities Litigation at 18. above). A shareholder
appealed, objecting to both counsel’s entitlement to the award and its amount. The Third
Circuit reversed, concluding that attorneys’ fees were not warranted because the derivative
action did not confer a benefit upon the corporation.

B. UNPUBLISHED REVERSALS

1. Garner v, City of Pittsburgh Chemical Mortgage Ce., Civil Action No. 89-3642 (3d Cir.
1990): Plaintiff sned defendant under 42 U.S.C. § 1983 alleging that the city demolished a
building owned by plaintiff without notifying her in accordance with a City ordinance. [
dismissed plaintiff’s complaint, holding that it lacked subject matter jurisdiction over the
lawsuit. On appeal, the Third Circuit reversed, holding that, while the plaintiff's
complaint was lacking, the district court erred in dismissing the complaint without giving
plaintiff an opportunity to amend her complaint.

2. Childs v. Norris, Civil Action No. 96-3014 (3d Cir. 1990): Childs filed a pro se action in
the district court and a motion to proceed in forma pauperis. 1 denied Childs’ motion to
proceed in forma pauperis and ordered him to remit the 3120 {iling fee within twenty days.
On appeal, the Third Circuit reversed, holding that Childs did not have enough money in
his prison account at the time he filed the action to pay the district court filing fee.

3. Lewis v. Norris, Civil Action No. 90-3749 (3d Cir. 1990): Plaintiff, a prisoner, filed an
action under 42 U.S.C. § 1983, alleging that his constitutional rights were violated during a
disciplinary hearing held at the prison. I dismissed plaintiff’s complaint for failure to
exhaust administrative remedies. On appeal, the Third Circuit reversed, holding that a
state prisoner need not exhaust administrative remedies when challenging prison
procedures on constitutional grounds.

4. United States v. Rhone, Civil Action No. 92-3530 (3d Cir. 1993): Rhone pled guilty to a
two-count indictment charging him with federal firearms violations and I sentenced him to
a ten-month prison term to be followed by three years of supervised release. On appeal,
the Third Circuit vacated the sentence, holding that the district court had the autherity to
take Rhoune’s psychiatric history inte account and depart downward if it chose to do so.
The case was remanded so that I could clarify and explain my decision to sentence Rhone
and decide whether a resenfencing was necessary.
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5. Aloe v. Gerlach, Civil Action No. 93-3248 (3d Cir. 1994): Plaintiff sued under 42 U.S.C.
§ 1983 alleging violations of various constitutional rights, including the 4™ and 14*
Amendments. Defendant Gerlach moved for summary judgment, claiming that he was
entitled to qualified immunity. I disagreed and, although I granted summary judgment on
a number of claims, I denied Gerlach’s claim of qualified immunity. On appeal, the Third
Cireuit reversed, holding that Gerlach was entitled to qualified immunity.

6. Hanley v. Maddoz, Civil Action No. 93-3351 (3d Cir. 1994): Hanley, a prisoner, filed 2
claim under 42 U.S.C. § 1983, alleging various constitutional vielations. I dismissed
Hanley’s complaint as frivolous under 28 U.S.C. § 1915(d). On appeal, the Third Circuit
reversed, holding that the complaint had an arguable basis in the facts and the law.

7. Dolenc v. Zwierzyna, Civil Action Ne. $6-3034 (3d Cir. 1997): Plaintiff, a prisoner,
brought an 8™ Amendment claim, alleging that prison officials were deliberately indifferent
to his serious medical needs. I adopted the Report and Recommendation of the magistrate
judge 4nd dismissed plaintiff’s claim as frivolous under 28 U.S.C. § 1915(d). On appeal,
the Third Circuit reversed holding that plaintiff had pled sufficient facts to make out an 8"
Amendment claim.

8. Walsh v. Benjamin, Civil Action No. 97-3157 (3d Cir. 1998): Trustee in bankruptey
appealed Bankruptcy Court’s determination that fiduciary-creditor with an oversecured
claim had not engaged in claims trading and was entitled to accrued interest. 1 reversed
the bankruptey court finding that per se rule prohibiting fiduciaries from receiving any
amount besides initial investment precluded fiduciary-creditors from receiving interest.
On appeal, the Third Cirenit reversed, holding that the claims trading rule does not
preclude recovering interest accrued on a proper claim while held in escrow fora
significant period of time.

9. Singerv. Conrail, C.A. No. 96-252J, reversed, 141 F.3d 1154 (Table)(3d Cir. Jan, 29,
1998): At trial, I dismissed plaintiff’s claim under the Federal Employers’ Liability Act,
pursuant to Fed.R.Civ.P. 50{a)(1) after plaintiff had rested. On appea), the Third Circuit
reversed, concluding that sufficient evidence of negligence had been adduced to warrant

submitting the case to the jury.

10. Taylor v, Callabhan, C.A. No. 96-296J, reversed, 156 F.3d 1225 (Table)(3d Cir. May 14,
1998): After X affirmed the final decision of the Commissioner of Social Security, the Third
Circuit reversed concluding that substantial evidence did not support the Commissioner’s
final decision denying benefits and instructed that the case should be remanded for the
development of vocational evidence.

11. McCargo v. Guelich, C.A. 97-218J, vacated, 173 F.3d 421 (Table)(3d Cir. December 30,
1998): Po se prisoner filed a civil rights complaint alleging that his constitutional rights
were viclated when a corrections officer charged him with misconduct after he utilized the
prison grievance system. I adopted magistrate judge’s recommendation dismissing
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complaint because the alleged deprivation did not implicate the due process clause. On
appeal, Third Circuit reversed and remanded, holding that the district court had not
considered prisoner’s First Amendment claim.

12. Sickler v. Franco, C.A. No. 96-62J, vacated and remanded, 164 F.3d 621 (Table}(3d
Cir. Aug. 27, 1998): Pro se prisoner filed civil rights complaint on habeas corpus form and
paid the $5 filing fee. Thereafter, plaintiff failed o effect service or request service at
government’s expense. Magistrate judge recommended dismissal of the action under
Fed.R.Civ.P. 4(im), and I adepted the Report and Recommendation. On appeal, Third
Cireuit vacated dismissal and remanded for determination of whether in forma pauperis
status should be granted for the purpose of having the court direct service of complaint at
government’s expense.

13. Cole v. Frank et al., Civil Action No. 98-3221 (3d Cir. 1999): Cole, 2 Muslim inmate,
filed an action under 42 U.S.C. § 1983, claiming that prison officials violated his First
Amendment.right to freely exercise his religion by requiring him to shave his beard and
shower naked. He also raised an equal protection claim, alleging that Native Americans
and Rastafarians were permitted to wear long hair and beard. I adopted the Report and
Recommendation of the magistrate judge and dismissed plaintiff’s complaint for failure to
state a claim. On appeal, the Third Circuit reversed, holding that Cole had stated a claim
under both the First Amendment and the equal protection clause.

14. Dolenc v, Department of Corrections, C.A, No. 95-149J, vacated, 178 F.3d 1278
(Table)(3d Cir. March 16, 1999): Pro se prisoner filed civil rights suit and obtained leave to
proceed in forma pauperis. After passage of the Prison Litigation Reform Act (“PLRA”), [
adopted magistrate judge’s recommendation that in forma pauperis status be revoked. On
appeal, Third Circuit reversed and held that the PLRA’s limitations on proceeding in
forma pauperis cannot be applied retreactively to revoke indigency status.

15. First Mercury Svndicate, Inc. v. Township of Buffalo, C.A. No. 96-261, reversed, 182
T.3d 903 (Table)(3d Cir. May 28, 1999): T held that an insurer had a duty to defend
township in a civil rights suit. On appeal, Third Circuit reversed, concluding that there
was no duty under the policy to defend civil rights claims premised on property rights
violations subject to other exclusions.

16. Jones v, Horn, C.A. No. 97-186J, reversed, 166 F.3d 1205 (Table)(3d Cir. Sept. 24,
1999): Pro se prisoner’s complaint alleged that his First, Eighth and Fourteenth
Amendment rights were violated when he was transferred from the Drug and Alcohol
Therapeutic Community block of the prison following the filing of a grievance that his legal
mail was being opened. I adopted the magistrate judge’s Report and Recommendation
recommending dismissal of plaintiff’s claims alleging a First Amendment deprivation of his
right of access to the courts, an Eighth Amendment cruel and unusual punishment claim,
and a due process claim. The Third Circuit agreed that plaintiff had failed to state a claim
under the Fighth and Fourteenth Amendments. It reversed the district court’s dismissal of
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plaintiff’s First Amendment claim, construing it as a claim of retaliation for use of an
internal grievance.

17. Gemaz, Ine, v. Aetna Casualty, C.A. No. 97-191J, reversed, 242 F.3d 370 (Table){Oct. 6,
2000): T granted summary judgment for defendant insurer, concluding that plaintiff super
market could not show that perishables, destroyed during a flood, were spoiled “solely”
beeause of an “accident” as required by the insurance policy endorsement. The Third
Circuit reversed, concluding that there was evidence which could support a jury finding
that spoilage of the perishables was solely attributable to an accident, i.e., the breakdown of
refrigeration equipment when flood waters ruined fans and switches.

18. Welch v. Apfel, C.A. No. 99-210J, reversed, (3d Cir. July 20, 2001): I remanded
plaintiff’s Social Security appeal for a more thorough assessment of whether plaintiff was
disabled for a closed period of time. The Third Circuit concluded that distriet court erred
in limiting remand to whether plaintiff was disabled for only closed period inasmuch as
disability before the date he was last insured would have entitled plaintiff to an award of
disability without a temporal limitation.

C. AFFIRMED WITH SIGNIFICANT CRITICISM OF DISTRICT COURT
RULING

NONE
(3) SIGNIFICANT OPINIONS ON FEDERAL OR STATE CONSTITUTIONAL ISSUES:

1. Sherry v. Associates Commercial Corp., 60 F.Supp.2d 470 (W.D.Pa. 1998), aff’d,
191 F.3d 445 (3d Cir. Aug. 4, 1999) (Table No. 98-3603).

2. McClintock v. Eichelberger, 1998 WL 552656 (W.D.Pa. 1998), aff’d, 169 F.3d 812
(3d Cir. 1999).

3. Unity Real Estate Co. v, Hudson, 977 F.Supp. 717 (W.D.Pa. 1997), aff’d, 178 F.3d
649 (3d Cir. 1999).

4. United States v. Commonwealth of Pennsylvania, 902 F.Supp. 565 (W.D.Pa.
1995), af’d, 96 F.3d 1436 (3d Cir. Aug. 22, 1996) (Table No. 95-3541).

3. Unity Real Estate Co. v, Hudson, 889 F.Supp. 818 (W.D.Pa. 1995), vacated by,
977 E.Supp. 717 (W.D.Pa. 1997).

6. Roseman v. County of Cambria, 861 F.Supp. 19 (W.D.Pa. 1993).

7. Quirin v. City of Pittshurgh, 801 F.Supp. 1486 (W.D.Pa. 1992).
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8. Grassinger v. Welty, 818 F.Supp. 862 (W.D.Pa. 1992), aff’d, 993 F.2d 224 (3d Cir.
Mar. 4, 1993) (Table No. 92-3419).

9. Murrav v. Pittsburgh Board of Education, 759 F.Supp. 1178 (W.D.Pa. 1991).

10. Doe v, Sparks, 733 F.Supp. 227 (W.D.Pa. 1990},

11, Anderson v. Everett Area School Board, 732 F.Supp. 3% (W.D.Pa. 1989),

Public Office: State (chronoclogically) any public offices
you have held, other than judicial cffices, including the
terms of service and whether such positions were elected or
appointed. State (chronclogically}) any unsuccessful
candidacies for elective public office.

1977-79 Assistant District Attorney of Blair County
 (Appointed)

1981~-83 Special Assistant District Attorney (appointed)

1983-84 District Attorney of Blair County (appointed by
Board of Judges to £ill a vacancy)

I have never been an unsuccessful candidate for elective
office.

a. Describe chronologically your law practice and
experience after graduation from law school
including:

1. whether you served as clerk to a judge,
and if so, the name of the judge, the

court, and the dates cf the period you
were a clerk;

I did not serve a judicial clerkship.

2. whether you practiced alone, and if so,
the addresses and dates;

I have never been a sole practitioner.
3. the dates, names and addresses of law

firms or offices, companies or
governmental agencies with which you
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have been connected, and the nature of
your copnnection with each;

I began an association with the law firm
of Jubelirer, Carcthers, Krier and
Halpern, Central Trust Building,
Altoona, PA, several weeks after sitting
for the Pennsylvania Bar Examination at
the end of July, 1876. I served as an
associate attorney with that firm until
January 1, 1980, at which time I was
admitted to a new partnership, under the
name of Jubelirer, Carothers, Krier,
Halpern & Smith. From May, 1977 until
December 31, 1879, I served concurrently
as a part-time assistant district
attorney of Blair County, with an office
in Annex #1, Blair County Courthouse,
Hollidaysburg, PA. While still a
partner in my law firm, I served as a
part-time special assistant district
attorney of Blair County assigned to an
investigating grand jury from October,
1981 until October, 1983,

In June, 1982, my law firm moved its
offices to 309 East Plank Road, Altoona
PA. My private law office remained at
that location until my appointment to
the bench of the Court of Common Pleas
of Blair County on December 21, 1884.

On December 30, 1983, I was appointed by
the Board of Judges of Blair County to
£ill a vacancy in the office of District
Attorney of Blair County. I held that
office, a part-time position, until
December 10, 1984, when I resigned due
to my impending swearing-in as a judge
of the Court of Common Pleas.

What has been the general character of your
law practice, dividing it into periods with
dates if its character has changed over the
years?
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Because of my prosecutorial function through-
out most of my vears of practice, a
significant percentage of my work was on
criminal cases. My private practice consisted
of general trial work, including negligence,
commercial, divorce and child custody
litigation. Between 1980 and 18984, my
private practice included considerable
municipal work. Although I handled real
estate transactions and decedent’s estates
throughout the years of my practice, they
constituted only a small portion of my
practice.

2. Describe your typical former clients,
and mention the areas, if any, in which
you have specialized.

My client mix was an interesting amalgam of
individuals and corporations. I represented
hundreds of individuals in matters which may,
to the legal cobserver, seem minor or routine,
but which to the client were important and
sometimes grave. I represented tenants who
sought to recover security deposits, and
abused spouses who sought protective relief.
T handled numerous child custody cases and
divorces. I acted as solicitor for a city
planning commission, a city housing
authority, a regional sewer authority and

an emergency medical authority. I
represented the interests of the Commonwsalth
of Pennsylvania’s Occupational Disease Fund
in & multi-county arsa. I represented a
major automobile manufacturer in warranty
claims, and its separate corporate credit
arm in collection matters. I also had
several small corporate and business clients,

pid you appear in court freguently,
oceasionally, or not at all? £ the
freguency of your appearances in court
varied, describe each such variance, giving
dates.

I appeared in court frequently, often on a
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daily basis. Although my court appearances
were less frequent during the early 1980's
due to my on-going work as a grand jury
prosecutor, I still appeared on at least a
weekly basis in various court and adversarial
proceedings.

What pecrcentage of these appearances was in:
{a} federal courts;

Less than 5%
(b} state courts of record;

Approximately 75%

{cy other courts.

Approximately 20% (mastexr’s,
arbitration and administrative
proceedings)

What percentage of your litigation was:
(a) civil
Approximately 350%
(b} criminal.
Approximately 50%
State the number of cases in courts of record
you tried to verdict or judgment (rather than
settled), indicating whether you were sole

counsel, chief counsel, or associate counsel.

I estimate that the number of cases I tried
to verdict as sole counsel, including both
jury and non-jury trials, was close to 100.

What percentage of these trials was:
{a} jury:
Approximately 33 1/3%

{b) non-jury.
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Approximately 66 2/3%

itigation: Describe thes ten most significant litigated
matters which you personally handled. Give the citations,
if the cases were reported, and the docket number and date
if unreported. Give a capsule summary of the substance of
each case. Identify the party or parties whom you
represented; describe in detall the nature of your
participation in the litigation and the final disposition of
the case. Also state as to each case:

{a)} the date of representation;

(b} the name of the court and the name of the judge or
indges before whom the case was litigated; and

{¢} the individual name, addresses, and telephone
numbers of co-counsel and of principal counsel for
each of the other parties.

1. Commonwealth v. Eshelman, 477 Pa. 33, 383 A.2d B38 (197B)
Defendant was convictad of possession of a controlled
substance with intent to deliver following a non-jury
trial. The trial court refused to suppress a quantity
of marijuana which had been seized by an off-duty
auxiliary policeman who had walked behind the home of
defendant’s grandmother while looking for a friend.

The off-duty officer noticed an old car which contained
a number of thin rells tied with string, and he became
suspicious. After extracting one of the rolls, he took
it to the police station where State Police were then
called in., The contents were tested and determined to
be . marijuana, after which a warrant was obtained to
search the old car.

The Supreme Court of Pennsylvania reverxsed, concluding
that the off~duty officer’s conduct was inconsistent
with the theory that he was a mere private citizen.
This case has been fregquently cited by Pennsylvania
courts in addressing certain search and seizure issues.

I argued this case for the Commonwealth before the
Pennsylvania Supreme Court. The brief, however, was
written by ancthexr assistant district attorney, and I
was not trial counsel.

Counsel for the defendant, both at trial and at
appellate argument, was Thomas M. Reese, Esg., whose
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office is located at 85 Logan Boulevard, Altoona,
Pennsylvania, 16602 (814~944-6111).

Natalie Brothers Towing Service, Inc. w. Murray Ford
and Ford Motor Co.,

41 D.&C.3d 224 (1984); C€.P. of Clearfield County No.
79-3379~Plaintiff sued both vehicle manufacturer and
dealer alleging various defects in a truck, plaintiff
contending breach of certain warranties. Trial by jury
commenced on April 23, 1984, and defendants moved for
non—suit at the conclusion of plaintiff’s case. Those
motions were granted after defendants argued the
evidence would not support a proper measure of damages.

I was sole counsel for defendant Ford Motor Co. from
the point suit was initiated, throughout discovery and
during trial. The matter was tried in the Court of
Common Pleas of Clearfield County before the Honorable
John K. Reilly, Jr.

Counsel for the plaintiff was James N. Bryant, Esq.,
116 W. Main Street, Millheim, Pennsylvania, 16854 (814~
349-5666) , and counsel for defendant Murray Ford was
Anthony S. Guido, Esq. (814-371-7768).

Commonwealth v. John F. Maras, D.O., C.A. 218-233 of
1979 Blair County—-A physician was tried and convicted
for illegally prescribing and dispensing controlled
substances. This was one of the first prosecutions of
a physician in Central Pemnsylvania for violating the
Drug, Device and Cosmetic Act. This prosecution gained
added significance when the defendant, while serving
his prison sentence, cooperated with an investigative
grand jury probe in prosecuting a corrupt organization
which had been identified by the Pennsylvania Crime
Commission as part of the LaRocca crime family of
Pittsburgh.

I represented the Commonwealth from the initial stages
of the investigation, through trial and post-verdict

motions. The case was tried before the Honorable John
A. Cherry, Specially Presiding, in the Court of Common
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Pleas of Blair County, from January 28, 1980 to
February 8, 1880.

The defendant was represented at trial by Harold E.
Miller, Esg., Mellcon Bank Building, Altoona,
Pennsylvania, 16601 (814-943-1462) and by R. Thomas
Forr, Esg., 2229 Broad Avenue, Altoona, Pennsylvania,
16602 (814-946-4316).

Commonwealth v. Ardean Millexr, C.A. 127 & 237 of
1981-The defendant was charged with Criminal Homicide
and related offenses following the delivery of the body
of his girifriend to the emergency room of a local
hospital. She had been shot through the head with

_defendant’s pistol which police located shortly
thereafter on the dashboard of his car. The
prosecution’s case was entirely circumstantial. The
jury returned a verdict of guilty of involuntary
manslaughter.

Trial lasted from March 15, 1982 through March 183,
1982, before the Honorable Thomas G. Peoples, Jr.,
President Judge of the Court of Common Pleas of Blair
County. I represented the Commonwealth as sole trial
counsel, and also argued the matter before Superior
Court. Sentence was modified by that Court at No.
01113 Pittsburgh, 1982,

The defendant was represented at trial by Harold E.
Miller, Esg., Mellon Bank Building, Altoona,
Pennsylvania, 16601 (814-343-1462), and on appeal by
John Woodcock, Jr., Public Defender, Blaix County
Courthouse, Highland Hall Annex, Hollidaysburg, PA
(814-695-5541) .

Commonwealth v. Robert John Sweitzer, C.A. 685 of 1975~
Defendant was prosecuted for Aggravated Assault and
related offenses arising out of the escape of defendant
and two others from the custody of two deputy sheriffs
during transport to a state correctional institution,
During the course of the events, one deputy was shot
and seriously wounded. After the grant of habeas
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corpus relief by U. 5. District Court, the matter was
remanded for a new trial.

This case was re-tried December 1, 1980 through
December &, 1880 before the Honorable R. Bruce
Brumbaugh. Since the first trial, the victim of the
shooting had died (of natural causes) and it became
necessary to present certain evidence by way of priox
recorded testimony. The defendant was re-convicted on
all counts.

I was sole coungel for the Commenwealth during the
retrial through conviction and post-verdict motions.
The defendant was represented by Norman D. Callan,
Esq., Asgistant Public Defender, Highland Hall Annex,
Blair County Courthouse, Hollidaysburg, PA, 16648 (814~
695~5541) .

Commonwealth v, Vincent D. Caracgiole, C.A. 234 of
1982-This was a prosecution for intimidation of
witnesses. The defendant was the alleged “enforcer” of
a local organized crime family, charged with
threatening a subpoenaed grand jury witness. The
witness was wearing an electronic device at the time of
the offense and therefore the entire conversation was
intercepted and recorded by police and prosecutors.

This case was significant in several ways. It was the
first prosecution in this part of Pennsylvania to
utilize consensual interception of conversations as
evidence in a criminal trial pursuant to the
Wiretapping and Electronic Surveillance Act. Further,
it led to an agreement between the defendant and the
Commonwealth to testify against other members of a
corrupt organization targeted in a grand jury probe,
including John M. Verilla, identified by the
Pennsylvania Crime Commission as a “soldier” in the
LaRocca crime family.

Although the trial commenced on March 24, 1983, it
terminated in the early stages because of the
defendant’s agreement to cooperate with the
prosecution. I personally handled this case from the
investigative stages, through preliminary hearing and
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the commencement of trial. The trial judge was the
Honorable R. Bruce Brumbaugh. Defense counsel prior to
trial was Harold E. Miller, Esqg., Mellon Bank Bldg.,
Altoona, PA (814-943-1462), and at trial, John L.
Doherty, Esg., 436 7™ Avenue, Suite 1550, Pittsburgh,
PR (412-471-8893).

In re Condemnation of Premises of Dean Garber, No. 585
C.P. 1980~This was an eminent domain proceeding wherein
the Northern Blair County Regional Sewer Authority
condemned a right-of-way for sewer construction and
maintenance across Garber’s property. Although this
was neither an unusual nor a complex condemnation case,
its result was unique to my experience in that a jury
returned a verdict for the condemnor, awarding nothing-
hot even nominal damages—- to condemnee for the taking.

Trial took place May 3 and May 4, 1982, before the
Honorable Thomas G. Peoples, Jr., P.J. As solicitor
for the Authority, I acted as socle trial counsel. The
condemnee was represented by Frederick B. Gieg, Jr.,
Esq., 401 N. Logan Blvd., Altoona, PA (814-946-1606).

Suzanne H. Egan v. Robert ¥. Egan, No. 1063 C.P. 1981~
This was an action in divorce. The significance of
this case was that the defendant was a physician, and
no Pennsylvania appellate authority was yet extant on
the issue of whether a license to practice medicine
constituted marital property under the Divorce Code of
1980, noxr were guidelines yet established on the
valuation of a medical practice.

Hearing was held on December 3, 1982, before a Mastex,
Edward 5. Newlin. The record was supplemented by the
taking of depositions of financial experts. The
Mastexr’s Report recommended that certain assets of the
medical practice be valued as marital property, but he
declined to value the license as property, and he
rejected the plaintiff’s method of valuation which
would have projected future income and reduced it to
present value. This was consistent with subsequent
case~law development.
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The undersigned represented defendant/physician through
hearing and the filing of Exceptions, which were
eventually withdrawn. The plaintiff was represented by
William H. Haberstroh, 1116 - 12" Avenue, Altoona, PA
(814~944-9486) .

Commonwealth v. William C. Ermin et al., C.A. 930-835
of 1877-This was a prosecution of six {(6) members of a
motorcyele gang for Aggravated Assault and related
offenses. After administering a severe beating to a
rival, certain members of this gang dragged the victim
to a well-traveled street where they left him semi~
conscious, apparently hoping he would be struck by a
passing vehicle.

The difficulty in this prosecution was that the
victim’s testimony was largely uncorroborated, and his
credibility and character subject to impeachment.
Furthermore, most of the defendants presented alibi
defenses.

All defendants were convicted following a trial which
took place before the Honorable Ellis W. VanHorn, Jx.,
Specially Presiding, between July 10 and July 11, 1978.
I was sole counsel prior to and during trial. The
defendants were represented by Harold E. Miller, Esq.,
Mellon Bank Bldg., Altoona, PA (814-8543-1462}.

Brady Construgtion Co. v. Northern Blair County
Regional Sewer Authority {American Arbitration
Association arbitration)-This was a dispute between a
general contractor and a sewer authority arising from
construction of a municipal sewer system. The dispute
centered around certain change orders generated by the
project engineer, and the extent to which they
conformed to original plans for the systenm.

Due to the unavailability to me of certain files and
records, I have been unable to determine the names and
addresses of the arbitrator and of claimant’s counsel.
I am likewise unable to set forth the amount of the
award, other than to note that it was substantially
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lower than the amount claimed, and that the arbitrator
rejected a claim for prejudgment interest.

The Arbitration hearing was held on June 1, 1982, in
Lewistown, Pennsylvania.

Legal Activities: Describe the most significant legal
activities you have pursued, including significant
litigation which did not progress to trial or legal matters
that did not involve litigation. Describe the nature of
your participation in this question, please omit any
information protected by the attorney-client privilege
(unless the privilege has been waived.)

Batween 1981 and 1983, I was one of two special prosecutors
assigned to an investigating grand jury, one of the first
such county-wide investigations conducted ocutside of
Philadelphia and Allegheny Counties pursuant to
Pennsylvania’s Grand Jury Act. This investigation led to
the successful prosecution of a local organized crime
“family,” linked by the Pennsylvania Crime Commission to the
LaRocca Family of Western Pennsylvania.

I personally conducted numerous grand jury sessions and
prosecuted the first cases arising out of the investigation.
During jury selection in Commonwealth v. Vincent Caracciolo,
C.A. 234 of 1982 (Blair County), the defendant, the enforcer
for the local crime family, agreed to become a Commonwealth
witness and eventually testified in the successful
prosecutions of others, including John M. Verilla, listed by
the Crime Commission as a “soldier” in the LaRocca

organization.

As District Attorney, I personally supervised successful
criminal investigations into fiscal wrongdoing at (1)
Altoona City Treasurer’s office; (2) Altoona-Johnstown
Catholic Diccese; (3) Altoona Area Vo-Tech School District.

I served as the managing partner of the law firm of
Jubelirer, Carothers, Krier, Halpern and Smith between 1981
and 1983. During that period, I supervised personnel,
provided fiscal management, and had responsibility for the
firm’s general operxations.
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During the late 1870's, I served as co-counsel with the
Blair County District Attorney on three first degree murder
prosecutions: Commonwealth v. Lee Irvin Green, Commonwealth
v. Ronald Pfahler and Commonwealth v. Ronald Miller.

During the early 1980's, I served as solicitor for the
Rorthern Blair County Regional Sewer Authority. At the time
I was retained, the Authority was experiencing problems of
fiscal management and dissension among participating
municipalities. The possibility of default on a bond issue
was real. I took steps to conciliate factions on the board,
instituted litigation where necessary to collect sums owed
to the Authoxity, and served as local counsel on a bond
issue which restored the fiscal stability of the Authority.

I was an active member of the Pennsylvania Supreme Court’s
Criminal Procedural Rules Committee from 1986 until 1989.
The Committee has the responsibility for drafting and
recommending to the Court additions and amendments to
criminal rules. I was integrally invelved in discussioans,
and the drafting, of new post-verdict motions rules which
were intended to dramatically change criminal post-verdict
practice in Pennsylvania.

. During my first three years on the Common Pleas Court bench,
a pre-existing criminal court backlog was reduced from
nearly 1,500 pending cases to an inventory of approximately
300 cases. After my appointment as Administrative Judge by
the Chief Justice of Pennsylvania in July, 1987, the
crimiral court inventory was reduced by more than one-half
with new procedures implemented for both the conduct of pre-
trial conferences and the disposition of post-verdict

motions.

As Administrative Judge, I undertook the streamlining of
civil trial procedures which were intended to lead to the
disposition of approximately 2,000 old, pending cases. I
also engaged the National Center For State Courts to propose
a case management plan for civil and domestic relations
cases in the Court of Common Pleas of Blair County.

Additionally, I supervised the compilation of the first set

of judicial opinions in Blair County in an effort to promote
greater uniformity of practice and adjudication among judges
of nmy court.
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My work as Administrative Judge received written
commendation from the Court Administrator of Pennsylvania.

After my appointment to the U.S. District Court, the
Judicial Council for the Third Circuit decided that.
Johnstown, PA, a locale which had for years been statutorily
designated as a place for holding court, should be provided
with both a court facility and a judge to hear cases.
Working with then-Chief District Judge Maurice Cohill, I
spearheaded the new court projeckt. With the substantial
assistance of the Clerk of Court, the Third Circuit, and the
Administrative Office of U.S. Courts, I oversaw the
construction of a “full service” court facility in
Johnstown. This included not only a courtroom and chambers
but also a satellite clerk’s office. I became the judge
assigned to Johnstown. I am the only judge assigned to that
vicinage, hearing both jury and non-jury matters on a
regular basis.

While serving on the district court, I was asked to work
with representatives of the Women’s Bar Association after
several members reported to the chief judge that several of
my colleagues had failed to grant continuances sought by
women lawyers who were pregnant or who were on family leave
following child birth. As a result of our cooperative
efforts, the Western District adopted a policy statement
supportive of the Women’s Bar indtiative.

By appointment of then-Chief Judge Sloviter, I served as a
menber. of the Commission on Race and Bthnicity of the Thirxd
Circuit Task Force For Egual Treatment in the Courts. (A
copy of the lengthy report is provided for use by the
Majority, and a copy for use by the Minority.) '

From 1993 through 1989, I served as a membar of the Advisory
Committee on Criminal Rules of the U.S. Judicial Conference.
In the last two years of my tenure, we undertook a re-
styling of the rules, and I was appointed chair of one of
two ad hoc commititees which, between them, reviewed all of
the criminal rules and recommended stylistic changes.
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II. FINANCIAL DATA AND CONFLICT OF INTEREST (PUBLIC)

List sources, amounts and dates of all anticipated receipts
from deferred income arrangsments, stock, options, )
uncompleted contracts and other future benefits which you
expect to derive from previous business relationships,
professional services, firm memberships, former employers,
clients, or customers. Please describe the arrangements you
have made to be compensated in the futuvre for any financial
or business interest.

ANSWER:

I will not derive any future receipts from deferred income
arrangements, stock, options, uncompleted contracts nor
other: future benefits from any previocus business
ralationships, professional services, firm membarships,
former employers, clients, or customers.

Explain how vou will resolve any potential conflict of
interest, including the procedure you will follow in
determining these areas of concern. Identify the categories
of litigation and financial arrangements that are likely to
present potential conflicts-of-interest during your initial
service in the position to which you have been nominated.

ANSWER:

I know of no categories of litigation or financial
arrangements that are likely to present potential conflicts
of interest. If anything, the potential for conflicts would
seem less likely on the court of appeals than on the
district court.

My wife’s employment with a local bank has sometimes

given rise to potential conflicts. Where her

employer is a party, I immediately recuse myself from the
case. Where I know a party to be a customer with whom my
wife has worked directly, I immediately recuse myself
from the case. Occasionally, I will inquire of my wife if
a person or entity involved in litigation has any business
interest with her or with her bank.

On those rare occasions where a party has been a close
friend or former associate, I have immediately recused from
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the case. I will continue to follow the provisions of the
Code of Judicial Conduct.

Do you have any plans, commitments, or agreements to pursue
outside employment, with or without compensation, during
your service with the court? If so, explain.

ANSWER:
I have none.

List sources and amounts of all income received during the
calendar year preceding your nomination and for the curzent
calendar year, including all salaries, fees, dividends,
interest, gifts, rents, royaltiles, patents, honoraria, and
other -items exceeding $500 or more (If you prefer to do so,
copies of the financial disclosure report, regquired by the
Ethics -in Government Act of 1878, may be substituted here.)

ANSWER:
Income received during 2000 and 2001:

See financial disclosure report filed pursuant to the
Ethics in Government Act of 1978 (ATTACHMENT “C”)

Please complete the attached financial net worth statement
in detail (Add schedules as called for).

ANSWER:
Financial statement attached.

Have you cver held a position or played a role in a
political campaign? If so, please ldentify the particulars
of the campaign, including the candidate, dates of the
campaign, your title and responsibilities.

ANSWER !

I have never held a formal position in a political campaign,
except to the extent that I served as Blair County
coordinator for Dick Thornburgh in his primary campaign for
Governor of Pennsylvania in 1978. Prior to my appointment
as Blair County District Attorney in 1983, I had volunteered
in various political campaigns, doing door-to-door
canvassing, writing speeches and transporting candidates.
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ATTACHMENT “C®

4010 FINANCIAL DISCLOSURE REPORT Report Required by the Eihics
Rev. 172001 I in Government Act of 1978,
e ER FOR CALENDAR YEAR 2000 (5UEC App, 38§101111)
j 3. Person Reporting (Last nare, first, middie initial} { 2.‘ Court ar Organization 3. Date of Report
United States District Court for thel
] SMITH, D. Brooks jWestem District of Pennsylvania 9/18/01
{
} 4. Title {Article T judge: o senipr SIS 3. ReportType {cheek appropriate type) }, 6. Reporting Period
magistrate judge: 7 pert-iime}
X Noation, Dae_ 3/10/0% [1/1/00 - 9/17/01
United States District Judge-Active ) ]
i —Imitial  __ Amnual  _ Final
& On the basis of the information contained in this Report and

any modifications perfaining thereto, it is, in my opinion,
in jance with applicabie fews nd re ’

319 Washington Street - Room 104

Johnstown, PA 15901 Date,

I
United States District Court ;
i

Reviewing Officer

} 7. Chambers or Office Address
H

¢ all Pt -

[ .. JMPORTANTNOTES: The insiriiction
; . ’ e NONE by for eichipart vhir

L. POSITIONS. (Reporting individual only; see pp. 9-13 of Instructions .)
POSTTION

NAME OF ORGANIZATION/ENTITY

J NONE (No reportable positions.}

1
Trustee Saint Francis College, Loretto, PA
(now known as Saint Francis Undversity)

. AGREEMENTS. (Reporting individunl only; sea pp. 14-36 of lnstructions.}
PARTIES AND TERMS

DATE Sk
NONE (No reportatle agreements.)
X
1
2
, —

1. NON-INVESTMENT INCOME. (Reporting individual and spouse; see pp. 17-24 of Irstructions.)
DATE SQURCE AND TYPE ROSS INCOME
(yours, not spouse’s)

! NONE (No reportable nos-investment income.}
4

h 2000 Keystone Financial - Vice President, Commercial Lending p
Salary (S)
2 2001 M & T Bank - Vice President, Commercial Lending s
alarxy (S )
3 2001 Promistar Bank - Vice President, Corwercial Lending
Salary (S s
4
B

w
w
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[ Narme of Person Reporting

Date of Reanst

Smith, D. Brooks 9/18/01 !

V TEIMBURSEMENTS ..t

ansporfation, Jodging, food, entertainment.

tudes those ta spouse and dependent children. See pp. 2527 of Instructions.)

SOURCE

j NONE {No such reportabls reimburserments.}

Eckinson School of Law

DESCRIPTION

April 6, 2000 - Carlisle, PA - Anmal Seniors Dinner
(hetel and dinner)

George Mason University -
Law and Economics Center

May 5-12, 2000 -~ Tucson, AR - Law & Economics
Institute (travel, housing and food)

Allegheny County Bar Association

Jure 15-16, 2000 - Champion, PA — Bench/Bar Conference
(hotel and food)

USAID (East/West Management

July 5-15, 2000 - Sofia and Varna, Bulgaria — Two (2)
Work hops on Judicial Ethics (Travel, housing and
J

Institute) S o, i
or food, SEC.
USALD {East/West Management Octcber 19 26, 2000 Is corla and rhssarva, Bulgaria ~

ABA/aEﬁqutAmemcan Bar Association
Central anci East Buropean Law

%gl:;t
avei housing T diem ror f eta.
MayJ(% 18, 720017 ghely ?nsk & MOSCOW, RuSSla -

—Initiativ
Aliegheny County Bar Association

Crimtra Procedure Workshop—ttravet—ou Tog—

a1
June 14-16,° 2001 ~ Champion, PA — Bench/aar

Conterence (hotel and £6cd)

. GIFTS. (rciudes ihose 10 spouse and dependent children. See pp. 28-31 of hastructions.}

SOURCE DESCRIPTION YVALUE
< NONE (No snch reportable gifts.)
P
$
H
3
$

. LIABILITIES. {Includes thoze of spouse end dependint children See pp. 3233 of tstractions.}

CREDITOR
‘j NONE (No reporiable labilities)

DESCRIPTICN VALUE CODRE*




[ Nt of Pesson Reporiing i Date of Repert
FINANCIAL DISCLOSURE REPORT | ]1

Smith, D. Brooks 9/18/0L |

VIL Pagel INVESTMENTS and TRUSTS - income, value, transactons (meudss sos of

Sponse and dependent children. Jee pp. 34-57 of Instruciions.}

”’“‘] NONE  (No reportable income, assels,
!

| | | | ,
- ! ! | | ; } !
Governor Prime Money s | ! | 5 t ‘K‘
Mkt (€) 1.5 I int. 53 T i i
Covernor Prime Money ; ] ’ ] T 4
Mkt 2,5 A jink. jg jo | | | |
Governor AggressiveGrowth I T |
7d.(8) 1,6 A div. J T i
Gepnoy Establilshed
_ sweh Fd. (g) 1,7 A J T
Governor Lifestyle Growth
Fd. 2,8 A J T
Governor Municipal Bond
rq (08 A Hne. T Sell /23/0L 3 | A
Keystore Financial Inc.
D3 {commen) C Aiv. Sell 0/1/00 X D
Reystone Financial-Inc.
(8)1:3 {common) B div. |J T Buy 72/00 7
RE WY Realty (L]
A div. 1J W
M&T Bank (J}
{commen} B div. L T Merger 10/1/00 L
Master's Select Equity T
Fd. {§)1 A div. §J T
,Mid-State Bank {now div./
Reystone/MsT) 401K($) B ink. im T
3Promistar Bank (S}
(common) 1 A [div.. |3 T Buy B/15401 J
4P):omistar Bare {0} opened e
(svgs) A int. J T coount  B/22401 J
5 Promistar Bank {J) Opened
{ckingl LA int. idJ T Acaons s (N
ist H Cpened
5 Promlsugx Bank (8) ; ) Agcegtmt eom
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o of Fesson Reporting Dt of Raport

FINANCIAL DISCLOSURE REPORT it D Brook

|
|

/18701

Y Page2 INVESTMENTS and TRUSTS - income, value, transactions (cides trose o

apouse and dependeny ehildron. See pp. 34-37 of Insiructions.}

") NONE  (No reportable incame,
i assels, Or ransactionsy
-

A

ADIK (8]

H

|

17 Promistar Bank J

13 Raymond Jarigs i
Rrad

A

B
ft <
~
i
=]
]
i
L K
=N
£
s S D
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J Name of Person Reporting i Date of Report !
INANCIAL DISCLOSURE REPORT J Smith, D. Brooks JW& I[
S

Tr. ADDITIONAL INFORMATION OR EXPLANATIONS (indicate part of Report.)
Held in spouse's self-directed M&T Securities (formerly Keystone Brokerage) IRA

Held in self-directed M&T Securities (formerly Keystone Brokerage) IRA

Keystone Financial completed a merger with M&T Bank on October 1, forcing sale of a
portion of position

Custodian SEI Trust Co. — All investment decisions are made by Raymond James/SEIL,
and investor is not advised as to named funds bought and sold in any period;

monthly statements list only generic categories, e.g. "large cap value fund."”
Essentially, investor purchases Raymond James/SEI product which is itself

akin to a mutual fund.
Name changed 1/01 to Vision Institutional Money Market Fund
Name changed 1701 to Vision Small Cap Stock Class A
Name changed 1/01 to Vision Large Cap Core Class A

Name changed 1/01 to Vision Managed Aggressive Growth A

Name changed 1/01 to Vision Muni Income Fund

. CERTIFICATION.

I certify that all information given above (including information pertaining to my spouse and minor or dependent children, if any) is
ufate, true, and complete to the best of my knowledge and belief, and that any information not reported was withheld bece;use it met
licable statutory provisions permitting non-disclosure.

I‘furtherAcertify that earned income from outside employment and honoraria and the acceptance of gifts which have been reported are in
apliance with the provisions of 5 U.S.C. app., § 501 et. seq., 5 U.S.C. § 7353 and Judicial Conference regulations.

b
nature W /%g) Datem&m

TE: ANY INDIVIDUAL WHO KNOWINGLY AND WILFULLY FALSIFIES OR FAILS TO FILE THIS REPORT MAY BE
BIECT TO CIVIL AND CRIMINAL SANCTIONS (5 U.S.C. App., § 104)

Mailsiored:

Orie Eolumbis Circle,
“Washington: D€ )
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FINANCIAL STATEMENT

NET WORTH

Provide a complete, current financial net worth statement which
itemizes in detall all assets (including bank accounts, real estate,
securities, trusts, investments, and other financial holdings) all
liabilities {including debts, mortgages, loans, and other financial
obligations) of yourself, your spouse, and other immediate members
of your household.

BESETS LIABILITIES

Cash on hand and in banks 13 378 32 Notas payable to banks- 29 000 o0

secured by residence

U.S. Government sscuritiss-~add Q0 | Wotes payable Yo banks~ 00

schadule unsecured

Listed securities-add schedule 25 589 18 Notes payable to relatives o0

¢ & T Bank stock 1,317.77

shares § §64185/sh.}"

Unlisted securities—-add ey Notes payable to others B

schedule .

Accounis and notas receivable: €0 | Accounts and bills due GO
Due from relatives and friends 20 | Unpaid income tax 00
Due from others Q0 Other unpaid income and an

: interast
“Boubtful Q0 Real estate mortgages Vi3]
payable-add schedule

iReal estate owned-add 22% QG0 | 00 | Chattel mortgages and othex 00,

schedule {Residence) iiens payable

Real estate mortgages receivable a0 Quher debis~itemize: o0

Autes and other persoi{al . 50 S0 | 6D

property

Cash value-life insurance :53 407 {11

Othey assels itemize:401{X) XHS 131 606 | 06

IRE ~ KHS {See Attachment ™D7) 30 891 47

IRR - DBS (See Attachment "7} 47 232 18

IRE ~ DRS (See Attachment “D7} 42 073 {130 Total liabilities 20 | 000 b

Govt,. Thrift Plan ~ DBS 144 921 48 Wet Worth 855 801 28

Total Asssts 8758 801 {88 § Total liabilities and net 875 | 891 85

worth
CONTINGENT LIABILITIES GENERAL INFORMATION

As endorser, comaker ov 00 | Are any assets pledged? {Rdd Ho

guarantor schedule)
t- 3ses oy contracts {vehicle 3 741 12 Ho

%4 $405.88 x 24 pyts

Legal Clalms a0 Have you ever taken Ko

pankruptoy?




291

ATTACHMENT D
IRA - Karen H. Smith
Vision Institutional Money Market Fund $ 223094
250 sh. Promistar Financial Corp. $ 5,880.00
684.002 Vision Small Cap Stock Class A N/C $ 6,65534
724379 Vision Large Cap Core Class A N/C $ 6,716.85
745.510 Masters Select Equity $ 9,408.34
TOTAL $30,891.47
IRA - D. Brooks Smith
343.090 Prime Obligation Fund $ 34309
736323 Large Cap Value Fund $13,850.24
673789 Large Cap Growth Fund $12,673.97
99.864 Small Cap Value Fund $ 1,784.57
89.828 Small Cap Growth Fund § 132676
545,066 Core Fixed Income Fund $ 6,908.65
262.830 International Fixed Income Fund - $2,654.58
828,697 International Equity Fund $7,690.31
TOTAL $47,232.18
IRA - B. Brooks Smith
Vision Institutional Money Market Fund $ 3379

4,375.162 Viston Managed Alloe. Aggressive Growth
AN/C $42,04531

TOTAL $42,679.10
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Provision for Pederal Income Tax a0

L

£ special debt i 00 |

III. GENERAL ({PUBLIC}

An ethical consideration under Canon Z of the American Bar
Association’s Code of Professional Responsibility calls for
"every lawyer, regardless of professional prominence or
professional workload, to find some time to participate in
serving the disadvantaged.” Describe what you have done to
fulfill these responsibilities, listing specific instances
and the amount of time devoted to each.

ANSWER:

Since becoming a Common Pleas Court judge in December,
1984, I have been precluded by ethical restriction from
participating in certain of the professicnal and
charitable efforts to serve the disadvantaged that I
was involved in as a practicing lawyer.

While a Common Pleas Court judge, I did serve as a board
member for the Salvation Army of Altoona, and I assisted
in various functions sponsored by the Multiple Sclerosis
Society and by Big Brothers/Big Sisters. I also served
on the advisory boaxd of the Domestic Abuse Project of
Altoona. I am no longer a member of these boards, because
my schedule as a district judge sitting in two court
vicinages some distance from my home makes meeting
attendance all-but-impossible.

While engaged in the practice of law, I served on the board
of directors of Blairx County Legal Services Corporation,
attending regular meetings and, during one fiscal yearx,
serving as a member of a budget committee.

I also sexved on the board of the Blair County Sociebty for
Crippled Children and Adults, and was appointed by Governor
Dick Thornburgh in 1983 to the Governor’s Advisory Committes
To Oversee Implementation of Commonwealth’s Plan for Equal
Opportunity in the State-Supported Institutions of Higher

Bducation.

When I was a practitioner in a small community, I frequently
extended legal services to low-income clients for reduced

36




293

fees, or for no fee at all. Although these instances are
toe far in the past to recount, nor are client records
available from my former law firm, I can recall occasions
when poor clients sought to compensate me by gift of such
things as home-made apple butter, a shirt, or a card of
thanks.

I cannot recall ever having refused to represent a
disadvantaged person, otherwise unable to secure legal
representation, because he or she was unable to advance

a fee.

Since 1983, I have served on the board of trustees of Saint
Francis College (now University), and have participated in
various programs sponsored by the College intended to
promote the values of community service. I have been chair
of an annual Law Day program for many years. I was one of
two board members to urge and support the implementation

of a program providing summer educational opportunities for
inner city youth who wish to attend college. That program,
known as S.C.O.R.E.S. {(Summexr College Opportunities for
Realizing Educational Success), has for the past two summers
brought together high school students from Washington, D.C.,
Baltimore and Philadelphia for pre-college, on-campus
educational opportunities.

The American Bar Association’s Commentary to its Code of
Judicial Conduct states that it is inappropriate for a judge
to hold membership in any organization that invidiously
discriminates on the basis of race, sex, or religion. Do
you currently belong, or have you belonged, to any
organization which discriminates ~- through either formal
membership requirements or the practical implementation of
membership policies? If so, list, with dates of membership.
What you have done to try to change these policies?

ANSWER:
I previously belonged to Tyrone Lodge Neo. 494, F.&A.M., a
masonic body. As with all Masonic bodies, it restricts its

membership to men. I resigned my membership in 1998.

I previously bélongaed to the Spruce Creek Rod and Gun Club,
a rustic hunting and fishing club which admits only men to
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membership. I joined the club in 1982 for largely
sentimental reasons: it is where my grandfather taught me to
fish when I was seven or eight years old. I urged the club,
through letters to club officers and personal contacts with
members, to consider changing its exclusive membership
provision. These efforts were unsuccessful. Eventually,

in late 1999, I voluntarily resigned my membership.

Is there a selection commission in your jurisdiction to
recommend candidates for nomination te the faderal courts?
If so, did it recommend your nomination? Please describe
your experience in the entire judicial selection process,
from beginning to end (including the circumstances which led
to your nemination and interviews in which you
participated).

ANSWER:

I am aware of no selection commission within this
jurisdiction which recommends candidates for the court
of appeals.

My experience in the judicial selection process has been
quite limited. I neither discussed nor had contact with
aither United States Senator from Pennsylvania about a court
of appeals vacancy prior to a March 5, 2001 when I was
interviewed at the White House by members of the Office of
Ceunsel to the President. Nor did I discuss or have contact
with any Senator’s staff prior to that meeting, or any
repregentative of an interest group or the organized bar.

During the meeting, I was not asked about any cases then
pending before me, nor was I asked any hypothetiecal
questions about how I might rule on a specific issue.

Because I was uncertain of my interest in the court of
appeals at the time of my interview, I indicated to the
interviewers that I would advise them the following day

as to whether or not I wished to be considered. I called
the Office of Counsel the following day—-Maxch 6é--and
advised them that I wished top have my name considered for
the vacancy. I had no further contact with any member of
the administration, Senator, Member of Congress or their
staffs until receiving a call from the Office of Counsel to
the President on or about May 23", inquiring if I still
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wished to be considered for the vacancy on the Third
Circuit.

I had no further contact with the White House, and no
contact with any Senator, Member of Congress, or staff,
until receiving a telephone call on June 11 advising me that
the President wished to go forward with my nomination. I
received a call the following day from Senator Spectexr
offering his support. A background investigation- was
initiated by the FBI on Menday, July 2. On Monday,
September 10,1 was advised by both the White House Counsel’s
Office, and by the Office of Legal Policy of the Justice
Department, that my nomination had been sent to the Senate
that afternoon. Thereafter, I placed courtesy telephone
calls to both Senator Specter and Senateor Santorum, and also
to my congressman, Representative Shuster.

Has anyone involved in the process of selscting you as a
judicial nominee discussed with you any specific case, legal
issue or question in a manner that could reasonably be
interpreted as asking how you would rule on such case,
issue,or question? If so, please explain fully.

ANSWER:
No.

Please discuss your views on the following criticism
involving "judicial activism.”

The role of the Federal judiciary within the Federals
government, and within society generally, has become the
subject of increasing controversy in recent years. It has
become the target of both popular and academic criticism
that alleges that the judicial branch has usurped~many of
the prerogatives of other branches and levels of government.

Some of the characteristics of this “judicial activism” have
been said to include:

a. A tendency by the judiciary toward problem—
solution rather than grievance-resolution;

b. A tendency by the judiciary to employ the
individual plaintiff as a vehicle for the
imposition of far-reaching orders extending to
broad classes cf individuals:
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c. A tendency by the judiciary to impose broad,
affirmative duties upon governments and society;

d. A tendency by the judiciary toward loosening
jurisdictional reguirements such as standing and
ripeness; and

e, A tendency by the judiciary to impose itself upon
other institutions in the manner of an
administrator with continuing oversight
responsibilities.

Federal judges have an important, but limited, xole in ouxr
constitutional system. They are to decide only cases brought to
them by litigants, and in doing so, must be guided only by
applicable legal principles and the facts before them. Courts
are not legislative bodies, and the judges who serve on them must

Federal judges, sitting as they do on courts of limited
jurisdiction, must always assure themselves that they may
properly take cognizance of the matters before them. They must
also be conscious of the limitations of their own institutional

caompetence.

Federal judges, as unelected and life-tenured officials,
must be vigilant in assuring that the law and the facts dictate
their decisions, not personal whim or personal preference. A
federal judge must reach a particular result in a case through
the application of intellectually respectable judicial reasoning.
This means that precedent must be the polestar of that analysis.

A federal judge should aspire to be the “good judge” once
described by the late Justice Potter Stewart: “The mark of a good
judge,” he said, “is a judge whose opinion you can read and ...
have no idea if the judge was a man or a woman, Republican or
Democrat, a Christian or a Jew, and, if a Christian, a Protestant
or a Catholic. You just know he [or she] was a good judge.”
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Senator FEINGOLD. Thank you, sir.

In order to move this hearing along and, I think, provide for the
most efficient questioning, we will have ten-minute rounds of ques-
tions and I will now begin the first round.

Judge, I would like to ask you about the large number of ex-
pense-paid trips you have taken since becoming a Federal judge.
According to your financial disclosure reports, between 1992 and
2000, you reported going on 12 separate trips sponsored by either
the Foundation for Research on Economics and the Environment,
known as FREE, or the George Mason University Law and Eco-
nomics Center, known as LEC. Only four Federal judges in the
whole country out of a total of over 1,000 active and senior Federal
Artic}ie IIT judges took more of these trips than you did during this
period.

As I understand it, the trips were for educational seminars put
on by these organizations. The seminars were held at resorts in
Montana, Hilton Head, South Carolina, Amelie Island, Florida, and
Palm Springs, California. The value of the trips you took over the
last eight years is estimated at over $30,000, although it appears
that you did not disclose some of these trips on your annual finan-
cial disclosure forms.

FREE, one of the organizations that sponsored the trips you
went on, promotes what it calls “free market environmentalism.”
They emphasize property rights, market processes, and responsible
liberty, in their own words. LEC teaches economics from a “prop-
erty rights perspective.” These groups are well known for their op-
position to many of the major environmental laws of our country,
and not surprisingly, their financial support comes from large cor-
porations such as General Electric, Texaco, and Monsanto, and
very conservative foundations funded by Richard Mellon Scafe and
Charles Koch.

But more important for what I am about to ask you, these groups
freely admit that the purpose of the judicial education trips they
sponsor is to influence Federal judicial decision making. For exam-
ple, the Dean of the George Mason Law School told ABC News “20/
20” in April 2001 that LEC is “out to influence minds.” He said,
“If court cases are changed, then that is something we are proud
of, as well.”

My concern about these judicial junkets is twofold. First, and I
will ask you a couple questions about that first, it seems to me that
going on all these trips makes it look like you are taking advantage
of your public office for private gain, and the seminar topics seem
to be repetitive sometimes, by and large, the same.

So in fairness, let me ask you, did you learn much new from the
LEC law and economics seminar that you went to in March 1994
in Hilton Head, South Carolina, after having gone to the LEC law
and economics seminar in Hilton Head in June 1993, the year be-
fore?

Judge SMITH. Senator, my recollection of the agendas is that
there were different speakers at both of those programs, there were
different topics, and there were always different readings. One
thing I would emphasize is the intensity of these programs. They
are the most intellectually stimulating courses, CLE courses or any
other educational course, I have engaged in since I was in college
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and law school and they demand not only participation at the ses-
sions themselves, but they demand preparation by the readings.

With your indulgence, Senator, I would like to just state one
matter, and that is in your introductory remarks, I believe that you
said that I had not reported all of these and I, to the best of my
knowledge, I have always complied with the reporting require-
ments. That is my understanding, sir.

Senator FEINGOLD. You are saying, did you report the value of
these trips?

Judge SMITH. I am saying I complied with the reporting of at-
tendance at these trips. Perhaps I misunderstood.

Senator FEINGOLD. Let me follow on that in a minute, but let me
just clarify your last answer. Do you view these trips mainly as
educational or recreational?

Judge SMITH. I view them mainly and almost entirely as edu-
cational. I am aware, Senator, that in my case in particular, there
have been suggestions that we attend these seminars and engage
in activities and I read that I have engaged in the activity of golf
and horseback riding. I have to concede with some embarrassment,
I suppose, that my friends have gotten a great deal of amusement
at my expense out of that report. I have not held a golf club since
I was in junior high school, and at that point in time, I did not do
a very good job at it, either. So I can assure you that my time and
my efforts and my energies have been directed toward doing the
readings and attending the courses.

Senator FEINGOLD. Thank you, Judge. Let us get back to the fi-
nancial disclosure issue. Now, you suggested that perhaps you have
reported all the trips, and we will, in fairness, follow up on that.
My understanding was that you did not necessarily report all the
trips. But at a minimum, it appears that the value of the trips has
not been included in every case on your forms. Their value has
been estimated by looking at the disclosures made by other judges
who attended these same seminars. Now, why would you not have
included the value of some of these trips?

Judge SMITH. Again, Senator, I have believed in every year that
I have complied with the reporting requirements that are required
of Federal judges on an annual basis. That is something that, in-
deed, I will check after this hearing. But I have never been made
aware of any inadequacy or any omission in my reporting, and in
fact, the Administrative Office of the United States Courts, I think,
very assiduously checks these reports for any possible omissions or
deficiencies or inconsistencies.

Senator FEINGOLD. Judge, we will in good faith follow up with
you on those matters.

The second part of my concern about these trips is that they ap-
pear to be part of an intentional and well-funded effort by corpora-
tions to “educate” judges and convince them outside of the adver-
sary process of the courtroom that their view of the law is the cor-
rect one. Do the comments of George Mason’s Law School dean that
I quoted a moment ago concern you at all? Is it appropriate for cor-
pora(;ce interests to try to influence the Federal judiciary in this
way’

Judge SMITH. Well, certainly, the remarks concern me and, cer-
tainly, it is inappropriate for corporations or anyone else to attempt
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through some ex parte forum or manner to influence a Federal
judge. I would say, however, that my experience with the programs
I have attended is that they have been extremely balanced in their
presentation.

The second point I would like to make, Senator, is that Federal
judges are accustomed by training and by experience to hearing on
a day-to-day basis different points of view. It is what we do. It is
what we are about. I have confidence that I and confidence that my
colleagues in the Federal judiciary can hear these various points of
view without being influenced one way or another by them.

I realize that your concerns, Senator, about these programs go
beyond that, however, to the funding of them

Senator FEINGOLD. That is correct.

Judge SMITH [continuing]. And I realize that is another issue en-
tirely.

Senator FEINGOLD. It is an area of concern. Are you familiar with
Advisory Opinion No. 67 from the Judicial Conference Committee
Codes of Conduct concerning the issue of a judge’s participation in
a privately-funded education seminar?

Judge SMITH. I am familiar with it. I have studied it and I have
been guided by it in my attendance at these seminars.

Senator FEINGOLD. Did you inquire into FREE’s or LEC’s sources
of funding before attending any of these privately-funded seminars?

Judge SMITH. My recollection is that, with respect to FREE’s
seminars, which I attended in 1996, 1997, and 1998, I did indeed.
I had not heard of FREE and so I did make more than one tele-
phone call upon receiving the first invitation. I was informed that
these programs were funded by foundation monies. In fact, it was
described at one point as dead people’s money, dead people’s foun-
dations. The foundations were named to me, and then I would later
see them on program agenda. They were foundations which I knew
had not been parties to litigation before me, are not now parties
to litigation before me, and I have no familiarity really beyond that
with those foundations.

Senator FEINGOLD. How did you comply with your obligations
under Advisory Opinion 67 to make sure it would not be improper
to attend the seminar?

Judge SMITH. I thought that that was what the funding require-
ment question implied. Because I knew of no personal or political
connection in any way with these foundations that funded the pro-
grams, because I was aware of no litigation that had ever taken
place before me involving those programs, I was satisfied that
under 67, it is left to the judge to determine whether or not it is
appropriate to attend.

Senator FEINGOLD. Thank you very much, Judge. That completes
my first round.

Now I will turn to the ranking member of the committee, Senator
Hatch. Senator?

STATEMENT OF HON. ORRIN G. HATCH, A U.S. SENATOR FROM
THE STATE OF UTAH

Senator HATCH. Thank you, Senator Feingold, and welcome,
Judge Smith. We are happy to have you with us and look forward
to your confirmation.




300

Judge SMITH. Thank you very much, Senator Hatch.

Senator HATCH. I am exceedingly pleased that the committee is
considering the nominations of four exceedingly well-qualified can-
didates for the Federal bench and I want to welcome all of you to
the committee.

Our only Circuit Court nominee, of course, is you, Judge Smith,
who, of course, has been nominated to be the Third Circuit Court
of Appeals judge. Judge Smith is currently the Chief Judge for the
Western District of Pennsylvania. He has compiled an impressive
record as a judge since 1988, when at age 36 he became one of the
youngest Federal judges in the country. Prior to that, Judge Smith
has served as a State Court judge, as a prosecutor, and as a private
practitioner with a law firm in Altoona, Pennsylvania, and, of
course, has good law school credentials, as well.

Of course, anyone who has been reading the newspapers in the
past few weeks knows that it would be impossible to comment on
Judge Smith’s credentials without mentioning the attacks he has
come under from the usual liberal lobbyist special interest groups
in Washington. As President Reagan would say, there they go
again.

A story in yesterday’s Pittsburgh Post Gazette noted, “Critics of
Smith, many aligned with Democratic Party interests, say he has
been too quick to dismiss valid lawsuits brought by individuals
against corporations and too eager to travel to conferences paid for
by businesses with interests in Federal litigation. But outside
Washington’s world of partisan politics, Smith seems to have no en-
emies, only admirers. Those who have watched him work say an
exemplary 14-year record on the Federal bench in Western Penn-
sylvania is being twisted by political opportunists. His popularity
outside the capital extends even to members of the opposing polit-
ical party, who describe him as fair, hard working, and respectful
to all.” T think that is a pretty good editorial from the paper that
has not always been known to support Republican politics.

Well, it is an election year and we know that some on the left
of the mainstream groups in our society will not miss an oppor-
tunity to flex their muscles. Now, those groups who are working to
discredit Judge Smith apparently believe that President Bush’s
Circuit Court nominees deserve to have their records distorted and
their reputations dragged through the mud. I think that no judicial
nominee deserves such treatment and that was something that I
practiced as chairman for six of President Clinton’s eight years in
office.

I strongly agree with the Washington Post editorial of February
19, 2002, that “opposing a nominee should not mean destroying
him.” Referring to our last confirmation hearing, the Post pointed
out, “The need on the part of liberal groups and Democratic Sen-
ators to portray a nominee as a neanderthal, all the while denying
they are doing so in order to justify voting him down, is the latest
example of the degradation of the confirmation process.”

I look forward to hearing from you, Judge Smith, but I hope that
all my colleagues in the Senate will be sensitive to the dangers to
the judiciary and to the reputation of this body that will certainly
result from the repeated practice of degrading honorable and ac-
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complished people who are willing to put their talents to work in
public service.

Now again, I do support a thorough and genuine review of a
nominee’s record and temperament and in no way do I think we
should shy away from our constitutional role of providing advice
and counsel. But, Judge Smith, there have been some questions
raised concerning your attendance at certain judicial seminars and
these are legitimate questions. It seems that the criticism is not so
much that you have attended some seminars, at least the outside
criticism, but rather that you attended the wrong seminars. It is
a terrible thing to do that, I am sure. Of course, I am being sar-
castic. People are supposed to laugh at that. [Laughter.]

If we are asking any specific questions, I would like to read what
the American Bar Association Advisory Committee on the Code of
Judicial Conduct has to say about judges’ attendance at such semi-
nars. This is what they say. “The education of judges in various
academic disciplines deserves the public interest, that a lecture or
seminar may emphasize a particular viewpoint or school or thought
does not in itself preclude a judge from attending. Judges are con-
tinually exposed to competing views and arguments and are
trained to weigh them.” That is Advisory Opinion No. 67, which
was revised July 10, 1988.

I would also like to share what Chief Justice Rehnquist has said
about the notion of somehow restricting or censoring the seminars
that judges attend. He said, the “notion that judges should not at-
tend private seminars unless they have been vetted and approved
by a government is contrary to the public interest in encouraging
an informed and educated judiciary, and contrary to the American
belief in unfettered access to ideas.”

One sponsor of judicial seminars is George Mason University’s
Law and Economics Center, known as the LEC. Although some
have criticized the LEC for teaching legal theories related to the
social science of economics, others have praised the LEC. For exam-
ple, Justice Ruth Bader Ginsburg wrote that, “As a student of two
seminars, I can confirm that the instruction was far more intense
than the Florida sun. By lifting the veil on such mysteries as
regressional analysis and for advancing both learning and collegial
relationships among Federal judges across the country, my endur-
ing appreciation.”

Another sponsor is the Foundation for Research on Economics
and the Environment, known as FREE. Several judges appointed
by Democratic Presidents participate in the management of FREE
and two of President Clinton’s judicial appointees sit on FREE’s
board of advisors.

Judge Smith, given the bipartisan praise that these seminars
have received, I wonder whether you share the fears of some that
attendance at such seminars has a negative effect on the ability of
judges to act in a fair and impartial manner when deciding the
cases before them.

Judge SMITH. It is my strong view, as I said a few moments ago,
Senator Hatch, that attendance at these seminars by Federal
judges who are accustomed day in, day out, and by training and
by temperament to hear varying points of views and sometimes
points of views that are out of the mainstream are matters we are
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able to handle without being influenced unduly, and I am satisfied
that I have been able to do just that.

I am not sure to this day that attendance at one of the seminars
for me, as it did for Justice Ginsburg, has raised the veil on regres-
sion analysis, but I may keep trying. But these are seminars, these
are educational experiences which are intended to introduce us to
subject matter and issues which we do not always otherwise see.
For some judges, there was no economic background in their edu-
cational experience, and with respect to the LEC, the George
Mason programs, I am sure those programs have been quite valu-
able.

But I do not want to concentrate only on the programs offered
by the two that have been the subject of questions concerning my
participation. There are various entities and organizations, bar as-
sociations and law schools across the country, which offer programs
on an ongoing basis for Federal judges. So one of the concerns, I
think, we judges need to keep in mind always is the paramount
concern raised by the chairman’s question that we not be attending
anything that might bear some taint by virtue of funding and fund-
ing by an entity with an interest before us, but also that we not
be so inhibited in our attendance at educational programs which
may be entirely appropriate and not bear any taint whatsoever.

Senator HATCH. Thank you, Judge. I would like to take a mo-
ment to comment upon your remarks during a 1993 speech about
the “Violence Against Women Act.” Now, that happens to be a bill
that both Senator Biden and I take a special interest in and Sen-
ator Biden deserves a lot of credit for working on that, but I
worked alongside him in passing that bill. So, naturally, I took a
particular interest in following your speech. I have to say up front
that I could not disagree more with your characterization of, I will
call it VAWA to save time.

While the Supreme Court did strike down the civil remedy por-
tion of VAWA, I am firmly convinced that there is nothing uncon-
stitutional in the remainder of the Act. Its criminal remedies do
not seek to strip State and local law enforcement of their authority
as the primary protectors of women’s safety. Rather, these provi-
sions expressly pertain to crimes that cross State lines, an area
where State and local governments have traditionally had difficulty
prosecuting cases and, of course, where the Federal Government
has long rendered its assistance.

Furthermore, the majority of the Act creates grant programs,
provides training for State and local law enforcement, and estab-
lishes funding for community groups. Congress does have a history
of providing such assistance to State and local governments and
communities on matters of national crisis such as what we believe
is violence against women, and I believe that the provision of such
assistance is not only completely appropriate, but also necessary.

Judge Smith, I respect your view that law enforcement is a pri-
marily local matter. To some extent, I believe basically everybody
shares that view. But your criticisms of VAWA simply misconstrue,
in my opinion, the nature and scope of the Act. VAWA does not fed-
eralize every crime pertaining to domestic violence or other vio-
lence targeting women.
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So I will begin my questions on VAWA with a very straight-
forward question. Are you committed to following the Violence
Against Women Act as enacted?

Judge SMITH. Absolutely. I am committed to adhering to the Vio-
lence Against Women Act as a statute as I am to any other Act of
Congress.

Senator HATCH. Mr. Chairman, since I did not make my opening
statement, could I just have a few minutes to finish one more ques-
tion?

Senator FEINGOLD. Go ahead, Senator Hatch.

Senator HATCH. This is a matter that really concerns, I know,
Senator Biden and me.

Senator FEINGOLD. Go ahead.

Senator HATCH. Senator Biden and I have walked arm-in-arm on
this bill.

Senator BIDEN. This is called inoculating you. [Laughter.]

Senator SPECTER. This precludes Senator Biden from asking
questions on this?

Senator HATCH. I certainly hope so. [Laughter.]

Call it whatever you will, but it is important. Having expressed
my disagreement with your characterization of VAWA, I have to
note that in your speech, you never discounted the problem pre-
sented by violent acts perpetrated against women. In fact, you de-
scribe the purpose of VAWA as “commendable” and observed that
“domestic violence, of course, deserves our strongest reprehension.”

Now, you stated in your speech that you have personal experi-
ence in observing the difficulties associated with prosecuting do-
mestic violence. Could you tell us a little bit about your personal
experience in that regard?

Judge SMITH. Senator Hatch

Senator HATCH. And especially talk about the one case where
you were put at personal risk.

Judge SMITH. Senator Hatch, I go back at this point, I think, a
fair number of years. I just turned 50 recently and can look back
on over 25 years in the law. In my private practice and as a pros-
ecutor, I had personal experience with many cases involving vio-
lence against women. I represented women in my private practice,
and often women of very, very modest means who could not afford
to pay or could not afford to pay a normal fee to be represented.
I faced the problem as a prosecutor, as well. I saw the problem
most frequently in my four years as a judge of the Court of Com-
mon Pleas.

I share, respectfully, with both you and Senator Biden, a deep
concern for what cannot simply be described as a problem but what
can only be described as a problem of such enormity as to con-
stitute a national tragedy. My experience included being a member
of the Domestic Abuse Advisory Board of our first domestic abuse
project in Blair County, where I used to preside as a State Court
judge, served as district attorney, and where I continue to reside
today. My interest in the subject, my concern about doing some-
thing about it as a citizen, as a public official, extended to that.

The matter that you referred to, the specific matter, is something
of an irony in life. Much of my experience as a lawyer was as a
prosecutor. I was a district attorney. I was an assistant district at-
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torney. I served as a special prosecutor for two years in an inves-
tigating grand jury effort in our part of Pennsylvania. I realize that
you do not generally associate central Pennsylvania with organized
crime, but we had some very, very serious organized criminal activ-
ity there, and during that period of time, I was one of the two pros-
ecutors who handled that investigating grand jury.

At no time in my entire prosecutorial career, at no time while I
was in this two-year grand jury investigation, which went into the
activities of at least one made member of the LCN and involved his
enforcer, who was even more dangerous—at no time was my life
ever threatened, did I ever receive information that suggested my
security was at risk, or did I, in the small city in which I reside,
have any great concern in that regard.

The only time in my life, in my entire career in the law, that I
have had my life threatened was when I represented a woman in
a divorce, a woman of very modest means, who had an abusive
husband. I can vividly recall, as Karen can, a bump at our house
one night which we did not know the providence of, but learned
quickly when we walked to our porch and saw red enamel paint all
over our window and all over our porch. When we returned to the
house, within minutes, the phone rang. It was an unidentified call-
er who said, “That is just the beginning. If you do not get off this
case, we will burn your house down and then will kill you.”

For the ensuing week or two, and this has been 20 or 21 years
ago, Senator, so I do not recall exactly how long it was, but I moved
Karen out of the house. She resided with her parents during that
period of time, and I and my house were under police protection.
There was a police car parked across the street in our neighbor’s
driveway every night affording us protection.

They were never successful in determining who made the call,
who committed the vandalism. There is one ironic, perhaps amus-
ing to some, final twist to that story. Despite the fact that there
was never a perpetrator found, a culprit found, there was another
effort to vandalize my house. Unfortunately for my neighbor, the
vandal, the folks who were involved apparently in these threats, as
well, had some difficulty telling their right from their left and the
house that was vandalized was not mine on the left side on the
street but my neighbor, who received a concrete block through a
window in his house on the right-hand side of the street. But it
was all related to this one case.

Senator HATCH. Let me just finish with just this comment.

Senator BIDEN. Senator, I am late and——

Senator FEINGOLD. I am going to have to——

Senator BIDEN. I will stipulate, he is a wonderful man.

Senator FEINGOLD. Senator Hatch

Senator BIDEN. He is a great guy.

Senator FEINGOLD [continuing]. I am going to have to move on
here.

Senator HATCH. All I want to do is put the letter of Margaret
Gates in the record, who does say that you have a deep concern for
the plight of battered women.

Senator FEINGOLD. Without objection.

[The prepared statement of Senator Hatch follows:]
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STATEMENT OF SENATOR ORRIN G. HATCH

I am pleased that the Committee is considering the nominations of four exceed-
ingly well-qualified candidates for the federal bench, and I would like to welcome
you to the Committee.

Our only circuit nominee on the agenda is D. Brooks Smith, who has been nomi-
nated to be a judge on the Third Circuit Court of Appeals. Judge Smith is currently
the Chief Judge for the Western District of Pennsylvania. He has compiled an im-
pressive record as a judge since 1988, when, at age 36, he became one of the young-
est federal judges in the country. Prior to that, Judge Smith had served as a state
court judge, as a prosecutor, and as a private practitioner with a law firm in Al-
toona, Pennsylvania. He is a 1973 graduate of Franklin and Marshall College and
a 1976 graduate of the Dickinson School of Law in Pennsylvania.

Of course, anyone who has been reading the newspapers in the past few weeks
knows that it would be impossible to comment on Judge Smith’s credentials without
mentioning the attack he has come under from the usual liberal lobbyist interest
groups in Washington. As President Reagan would say, there they go again. A story
in yesterday’s Pittsburgh Post-Gazette noted, “Critics of Smith, many aligned with
Democratic Party interests, say he has been too quick to dismiss valid lawsuits
brought by individuals against corporations, and too eager to travel to conferences
paid for by businesses with interests in federal litigation. . . . But outside Washing-
ton’s world of partisan politics, Smith seems to have no enemies, only admirers.
Those who have watched him work say an exemplary 14-year record on the federal
bench in Western Pennsylvania is being twisted by political opportunists. His popu-
larity outside the capital extends even to members of the opposing political party,
who describe him as fair, hard-working and respectful to all.” Well, it is an election
year and we know the left of mainstream groups will not miss an opportunity to
flex their muscles.

Those groups who are working to discredit Judge Smith apparently believe that
President Bush’s circuit court nominees deserve to have their records distorted and
their reputations dragged through the mud. I think that no judicial nominee de-
serves such treatment, and that was something I practiced as Chairman for 6 of
President Clinton’s 8 years in office. I strongly agree with the Washington Post edi-
torial of February 19, 2002, that “opposing a nominee should not mean destroying
him.” Referring to our last confirmation hearing, the Post pointed out, “The need
on the part of liberal groups and Democratic senators to portray [a nominee] as a
Neanderthal—all the while denying they are doing so—in order to justify voting him
down is the latest example of the degradation of the confirmation process.” While
I look forward to hearing from Judge Smith, I hope that my colleagues in the Senate
will be sensitive to the dangers to the judiciary and to the reputation of this body
that will certainly result from the repeated practice of degrading honorable and ac-
complished people who are willing to put their talents to work in the public service.
Again, I fully support a thorough and genuine review of a nominee’s record and tem-
perament, and in no way do I think we should shy away from our constitutional
role of providing advice and consent.

Turning to our three district court nominees, let me start with Ralph Beistline,
who has been nominated for the District of Alaska. Judge Beistline began his legal
career as the first law clerk for the Superior Court in Fairbanks, after which he
maintained a litigation practice for 17 years. Since then, Judge Beistline has pre-
sided over a state trial court of general jurisdiction, and has earned a stellar reputa-
tion for fairness and hard work among lawyers and judges in his community.

Our next nominee, David Bury, attended the University of Arizona College of
Law, and since then has gained experience in almost every area of civil trial prac-
tice. He is a Fellow of the American College of Trial Lawyers and an Advocate in
the American Board of Trial Advocates. He is also listed in the “Best Lawyers in
America.” He has served as a lawyer representative to the Ninth Circuit Judicial
Conference, on the Commission on Trial Court Appointments for Pima County, and
on the disciplinary Committee for the State Bar of Arizona.

Last, but certainly not least, is Robert Randall Crane, who has been nominated
to the Southern District of Texas. Mr. Crane’s trajectory towards a prodigious career
could be seen very early because he graduated from high school with honors at age
16—and then completed an economics degree at the University of Texas at Austin
at age 19. Since graduation from the University of Texas School of Law, Mr. Crane
has put his considerable talents to work at the law firm of Atlas & Hall, as well
has devoting a truly remarkable amount of time volunteering for a number of im-
portant charitable and legal organizations.

I am very impressed with the accomplishments and credentials of each of these
four nominees. I congratulate the President for selecting you for one of the most
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noble and honorable public postiiton, and I welcome you to the Committee. I look
forward to this hearing, and to working with my Democratic colleagues to ensure
your swift confirmation.

Senator FEINGOLD. Let me just say briefly, before I turn to Sen-
ator Biden, I have tremendous affection for the Senator from Utah.
In fact, he was a very fair and effective chairman and I like work-
ing with him. Usually, he

Senator BIDEN. Do not get carried away.

Senator FEINGOLD. Just hold on. [Laughter.]

Just be patient. He usually makes a statement at the beginning
and there is usually some pretty tough language about who is
going after this judge and the liberal groups that are involved, but
he almost always absolves the Senators that are present. He al-
most always says that this does not apply to Senator Biden or Sen-
ator Feingold. Well, he did not do that this time.

Senator HATCH. So that means you are going to—[Laughter.]

Senator FEINGOLD. So let me simply say that my record on this
issue of these judicial trips existed long before Judge Smith was
appointed or nominated. I have introduced legislation with Senator
John Kerry to do something about these judicial trips. We have
tangled with the Chief Justice on this issue and I think it is fair
enough and important for this committee to ask about these and
to consider the possibility not only of whether these are fair or
whether these are appropriate but also whether it is possible to use
them to an excessive degree. I think the Senator knows me well
enough to know that that is my record and that is the nature of
my questions.

Having said that, I will turn to Senator Biden.

STATEMENT OF HON. JOSEPH R. BIDEN, JR, A U.S. SENATOR
FROM THE STATE OF DELAWARE

Senator BIDEN. Thank you very much. Welcome, Judge. Let me
begin by stipulating a couple things. I do not have any doubt about
your sensitivity or concern about battered women in the individual
sense, as individuals. And I do not have any question about your
character nor your temperament because Senator Specter vouched
for you, and literally, I mean this sincerely, that is enough for me.
I need no more than Senator Specter telling me that.

I do not care whether you traveled. I do not care what you do.
I do not care about any of the things that have been raised so far.
I care about your judicial philosophy, your jurisprudence. I might
note parenthetically, had you gone to a conference sponsored by
NARAL, I assure you the Senator from Utah would never have
raised it. He would have never raised that. He would never have
said——
hSenator HATCH. You are absolutely right. I would not have raised
that.

Senator BIDEN. Nor would anyone else. But I do not care where
the heck you went. I care where you are going. I am worried about
where you are going.

You made, and I will in the second round, if possible, get back
to the Violence Against Women Act, but I do not have a personal
investment in that in the sense that you turned out your prediction
to be right. The Supreme Court did rule the provision that the Sen-
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ator initially did not support and no one else supported which was
a civil rights cause of action for an individual woman in Federal
Court who had been battered and you were correct. You pre-saged
the court’s decision and the Fifth Circuit prior to that saying that,
hey, that is beyond the scope of the Commerce Clause or Section
5 of the 14th Amendment or even, arguably, the 13th Amendment,
and you turned out to be right, and you were very candid in your
speech to the Federalist Society.

Now, you are a sitting Federal judge. I want to make something
clear to you now. To the degree to which you are equally candid
with me about the questions I am going to ask you on substance,
I will maintain an open mind. If you suggest to me that you cannot
respond in the same way you responded as a sitting Federal judge
on the Violence Against Women Act, then I will do everything in
my power to defeat you, including moving to the Senate floor to
take an action I have never taken in my life as a United States
Senator, a filibuster, okay?

So as long as we have got the ground rules straight here, and
if you think I am trespassing beyond what you trespassed or what
you went in terms of your speech as a sitting Federal judge, com-
menting on something that was clearly going to come before the
Federal Courts at some point, just do not give me that argument.
Do not say, it may come before me, because the Violence Against
Women Act could have become before you, okay?

Now, let us start, if I can, and I am not going to get a chance
to get through this all in one round, but let me speak to, and let
me tell you straight up because you know, and I am sure they
prepped you very clearly on my views and my jurisprudence. Well,
I hope they did. They should have. I do not say that in a negative
way. I hope they have told you, because it has been in every paper
that your biggest problem might be the guy named Biden from
Delaware, and so if you did not read that, then you are not a very
informed judge. [Laughter.]

So they have to have prepped you. I hope they have prepped you
on the substance of the law on Section 5 of the 14th Amendment,
on the Commerce Clause, and whether or not, as Justice Souter
has said, and let me quote from Souter. He says, “The resemblance
of today’s State sovereign immunity to the Lockner era industrial
due process is striking. The court began this century by imputing
immutable constitutional status to a conception of economic self-re-
liance that was never true to industrial life and grew incessantly
frictional with every year, and the court has chosen to close the
century by confirming like status on a conception of State sovereign
immunity that is true neither to history nor to the structure of the
Constitution. I expect the court’s latest assay into immunity doc-
trine will prove to be equal to its earlier experiment in laissez
faire, the one being unrealistic as the other, indefensible and prob-
ably as fleeting.”

Now, that was in the dissent that Souter wrote in Florida Pre-
Pay. You understand in Boren v. Flores, the progeny cases that fol-
lowed from that, the court has taken increasingly—the Supreme
Court has taken an increasingly active role, as your article pre-
saged. And by the way, as usual, the Senator from Utah, who is
one of the most worthy advocates in this place and a good friend,
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did not accurately characterize your speech in violence against
women when he said that you did not in any way disparage the na-
ture of the problem. You said, based on your personal experience,
the States have proven neither unwilling nor unable to address vio-
lence against women. Yet there is study after study after study, in-
cluding 21 State task force reports, that scrupulously documented
systematic barriers to women when trying to bring criminal and
civil cases against their assailants. So your personal experience
may have been that, but it was clearly proscribed and limited, your
personal experience.

And you further went on to say—and I am paraphrasing, I will
find the exact quote—that you did not know how this could be
characterized as a national problem, a national problem, violence
against women. You said this class of activities falls into activities
that have a substantial national consequence. You do not under-
stand how that could apply to violence against women. And you
have argued, as this court has, and I tell you what, I am not being
facetious when I say this, you could have been a clerk in the Su-
preme Court writing this decision because the rationale you offered
in your Federalist Society speech relating to federalism was lit-
erally right in line with the majority of the Supreme Court.

So I am not arguing with your intellectual competence. I am ar-
guing and my concern relates to your constitutional methodology,
and it matters to me a lot, and I suspect Senator Hatch did not
read today’s Washington Post or yesterday’s Washington Post
which says that, if not stopped, Senators should ask him how such
understanding can be squared, if it can, with the modern civil
rights and environmental statutes, because people like me are con-
cerned, and you know, most people do not, that the Supreme Court
has already ruled the Older American Act is unconstitutional as it
applii:s to States. Patent laws as applies to States, unconstitu-
tional.

This is a literal and defensible revolution that is going on in the
way in which we are looking at—that this Supreme Court is look-
ing at the Commerce Clause and the categorization they now use,
as was used prior to Lockner in the 1920s, in the 1930s, in the
Alden case, the famous case we all learned in law school where the
Congress passed a law saying that, by the way, we have a problem
with our national rail system. They are unsafe and morale is bad.
So they passed two laws saying there has to be a pension provided
for railroaders and mandatory retirement.

And the Supreme Court came along and said, no question, rail
is in interstate commerce, not a problem. And then they go on to
say, but, famous phrase, “we do not think that,” and then they
went on to say, the prescription of providing for early retirement
and for a pension would either affect morale or safety. Now, that
rationale has been rejected for the last 70 years except it has been
taken up now by the Federalist Society, by you in your speech, by
%ome of the rulings I want to get to with you, and by the Supreme

ourt.

So my argument is not that you have an irrational judgment
about these things. My problem is that you think like these guys
do, you are going to be on the Circuit Court of Appeals, and I am
very worried about that, to put it to you straight up, bluntly.
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Now, since I used probably half my time so far, I am going to
get into this in more detail, but let me begin with you, if I may,
and work with the least consequential question that I have for you,
and that is matters relating to the Takings Clause. You again have
pre-saged your colleagues on the District Courts and your views on
the Takings Clause, which has been used by property rights advo-
cates who use it to threaten a wide range of health—in my view,
threaten, or render unconstitutional, a wide range of health, safety,
and environmental protections.

In Utility Real Estate v. Hudson, you held that the Coal Industry
Retiree Health Benefit Act, a law passed in 1992 to enforce the coal
industry’s promise to provide coal workers with lifetime health ben-
efits, commonly known as the Coal Act—and I am from Scranton,
Pennsylvania, and I understand the Coal Act—was unconstitu-
tional. Under the Act, each retiree’s benefits were paid by the com-
pany for whom the coal worker was most recently working. Even
though various courts held that the Coal Act was more like a tax
than anything else, you found that it violated the Takings Clause.
After the Third Circuit disagreed with you, you reversed your opin-
ion.

Subsequently, however, the Supreme Court issued a very con-
fusing opinion, Eastern Enterprise v. Apfal—I think I am pro-
nouncing it correctly—in which four justices said the Coal Act vio-
lates the Takings Clause. Four said the Coal Act is a fine. And one
justice says the Act does not violate the Takings Clause, but it un-
constitutionally denies substantive due process. So it is still a live
issue even after the Third Circuit case law on the issue.

What are your current views on the constitutionality of the Coal
Act? Does it violate the Takings Clause, and if so, why does it vio-
late the Takings Clause? I am not going to take time to explain the
Takings Clause to everybody, but you and I know what we are
talking about. At least, I hope we do.

Judge SMITH. I understood, Senator. First of all, let me address
the Unity Real Estate case because——

Senator BIDEN. No, do not do that. You can get back to that.
Please respond specifically to my question, if you could. My time
is up. What I will do is I will come back. I have got a lot of ques-
tions, so this is going to go into the event and so I have plenty of
time.

Senator FEINGOLD. All right, Senator Biden.

Senator Specter.

STATEMENT OF HON. ARLEN SPECTER, A U.S. SENATOR FROM
THE STATE OF PENNSYLVANIA

Senator SPECTER. Thank you, Mr. Chairman.

Judge Smith, you may—if I might have your attention, Senator
Biden, before you walk out, Senator, I just want to say to Judge
Smith he might not have to decline to answer questions on ground
that matters may come before him because your time is expiring.

Senator BIDEN. That is true, but the day is long and we are the
majority right now. [Laughter.]

Senator SPECTER. The day may be long, Senator Biden, but not
as long as our train rides from Washington to Delaware, where I
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\évill lliave a chance to tell Senator Biden more about you, Judge
mith.

I want to take part of my ten minutes on this round to introduce
a number of people who are here in your support, Judge Smith.
You did not do so, but I think it is relevant to the committee to
know the number of people who have come from Pennsylvania to
support you here.

We have Congresswoman Melissa Hart, who has already been in-
troduced, and Congressman Bill Coyne, who has already been
noted as having been present.

We have former Circuit Judge Tim Lewis, who is here. Tim,
would you stand? He was a judge on the Western District Court
and later on the Court of Appeals for the Third Circuit. We have
Professor Ken Gormley from Duquesne University School of Law,
author of a distinguished book, Archibald Cox: Conscience of Na-
tion. We have Ms. Amy Greer, president of the Allegheny County
Bar Association, partner in the distinguished Pittsburgh firm Klett,
Rooney.

We have Mr. Paul Titus, former chair of Senator Wofford’s judi-
cial nominating commission, of counsel to the distinguished law
firm Schnader, Harrison, Segal and Lewis. We have Ms. Cynthia
Reed Eddy, chair of the Judiciary Committee’s Woman’s Bar Asso-
ciation of Western Pennsylvania and partner in the distinguished
firm Johnson and Eddy. We have Ms. Maureen Kelly, board of di-
rectors of the Pennsylvania Legal Services, from Babst, Calland,
Clements and Zomnir, another distinguished firm.

We have former U.S. Attorney for the Western District J. Alan
Johnson, partner in the also distinguished firm of Johnson and
Eddy. We have Mr. Frederick Thieman, former U.S. Attorney for
the Western District of Pennsylvania, partner in Thieman and
Kaufman. Mr. Harry Litman, immediate past U.S. Attorney for the
Western District of Pennsylvania, Litman Law Firm.

We have Mr. William Manifesto, member of the Pennsylvania
Supreme Court’s Criminal Procedural Rules Committee and a part-
ner of the Manifesto Law Firm. Mark Rush, counsel for the trustee,
Richard Thornburgh, in the case of SEC v. Black. Dr. William Mil-
ler, superintendent of the Tyrone area school district. Ms. Christine
Wichers, partner of the distinguished firm Choate, Hall and Stew-
art.

We have others who have asked that their support be noted for
the record, a former Attorney General and Governor Dick
Thornburgh; United States District Judge Donetta Ambrose; Rob-
ert Byer, a former judge of the Commonwealth Court; and a very
important recommendation from the Chief Judge to the Third Cir-
cuit, Edward Becker, one of America’s most distinguished judges;
and the support of Lieutenant Governor Robert Jubelirer, who, as
I noted earlier, has known you for, I believe, your entire life.

Judge Smith, following up on the question which Senator Fein-
gold asked you, did anyone from the Judiciary Committee alert you
to or raise the question that the trips which you made should have
had a value attached to your financial disclosure statement?

Judge SMITH. I do not believe so, Senator Specter.

Senator SPECTER. Did anybody from the Department of Justice
raise that issue with you?
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Judge SMITH. I do not believe so, Senator.

Senator SPECTER. In your reading of the applicable rules and reg-
ulations, did you note any requirement that you itemize the value?

Judge SMITH. I believe at all times that I was meeting the re-
quirements and the guidelines provided for filling out our annual
ethics disclosure form.

Senator SPECTER. You checked those rules and you thought you
were meeting the guidelines?

Judge SmITH. I did.

Senator SPECTER. Judge Smith, there has been a question raised
about a reversal rate and I would like to make a part of the record
a document which summarizes that. We are on a crowded schedule
and there are many people who are going to be heard after you,
and in a few minutes, Governor Schweiker is going to be at a dele-
gation meeting with the Secretary of Transportation and I am
going to have to go to that meeting and battle for some highway
funds for Pennsylvania. We have Blair County entirely paved with
Congressman Schuster, but we are going to have to do some other
paving, so I am going to have to attend that meeting. [Laughter.]

Senator SESSIONS. Save a little for Alabama.

Senator SPECTER. But these statistics show that you had 5,298
closed cases. Five-hundred-and-twenty-six cases were appealed to
the Third Circuit. You have been reversed 53 times. On 12 of those
occasions, you were reversed in part and affirmed in part on com-
plicated matters. So your reversal rate is at approximately ten per-
cent of the appeal cases and the reversal rate is one percent of the
closed cases. And while you were reversed 29 percent of the time
in your first year on the bench, 1989, your reversal rate declined
so that in 2001, you were reversed less than six percent of the
time, and overall, your reversal rate is less than the Third Circuit
reversal rate of 11.7 percent. May I have this entered in the record,
Mr. Chairman?

Senator FEINGOLD. Without objection.

Senator SPECTER. Do those statistics sound right to you, Judge
Smith?

Judge SMITH. They do, Senator. I have——

Senator SPECTER. I do not want that to be a leading question,
but we cannot go through it year by year and case by case.

Judge SMITH. I understand, Senator. They sound correct to me
as I have reviewed them personally in the past.

Senator SPECTER. There has been an issue raised about a com-
plicated case involving an allegation of late recusal on your part,
and I am going to give you an opportunity in a moment to discuss
the matter yourself. I ask unanimous consent, Mr. Chairman, that
an op-ed piece by former Attorney General and Governor Dick
Thornburgh be included in the record.

Senator FEINGOLD. Without objection.

Senator SPECTER. Governor Thornburgh was the trustee in this
case and has intimate knowledge, and getting right to the heart of
the matter, Governor Thornburgh, in supporting your nomination,
noted in his op-ed piece that over 100 Democrats and Republicans
have signed letters of support, and then getting to this case, he
served as trustee for the defrauded schools and had a fiduciary
duty to safeguard their funds. Your wife was an employee of Mid-
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State Bank and you had some stock or financial interest which you
will have a chance to comment about.

But Governor Thornburgh notes that Mid-State was not a party
to the case and that you issued an initial order before recusing
yourself distributing 50 percent of the frozen funds to the de-
frauded school districts on an interim plan which was proposed by
Governor Thornburgh as trustee and the Securities and Exchange
Commission. That initial order was entered while the case pro-
ceeded.

This is Governor Thornburgh writing. “When Judge Smith later
received information that Mid-State could in the future conceivably
play a role in the litigation, out of excessive caution, he imme-
diately recused himself sua sponte,” meaning on your own, “with-
out being asked by either party.” And going on, “Judge Donetta
Ambrose, who obtained the case after Judge Smith’s recusal,
agreed,” that “nothing that occurred between this order and Judge
Smith’s recusal days later benefitted Mid-State Bank.” The U.S.
Attorney’s office never sought recusal and defense counsel did not
seek recusal until four months later, when Judge Smith imme-
diately recused himself.

After you have been on this committee a while, Judge Smith, you
learn to use up all the time until you have to yield the floor for
a witness, and my time is about up, and now on the committee’s
time, will you explain that case and what you did and why your
submission is that there was no breach of ethics?

Judge SMITH. Thank you, Senator Specter. The case of SEC v.
Black was filed, I believe, on September 27 of 1997 and it is a case
that would have been filed in the Johnstown bailiwick, which is
where I sit as the only judge. Because I was unavailable that after-
noon, it and its emergency motions went to the motions judge,
Judge Standish. Judge Standish at that time entered the orders
proposed by the SEC, which were to freeze the assets of Mr. Black
and his businesses and to appoint a trustee.

The case first came to my attention, then, I believe on September
30, and in the review of the papers to the case that I gave at that
time, it was obvious to me that Mr. Black was the defendant, as
were several of his enterprises, and that in the complaint itself and
also in a declaration filed by someone with the SEC, Mid-State
Bank was a depository. That was how I read those papers at that
time. My wife is an employee, or was at that time, I should say,
is no longer, an employee of Mid-State Bank and later at Keystone
Financial, and yes, we were shareholders and are at this time of
the succeeding organization. Mid-State Bank and Keystone Finan-
cial no longer exist.

I deemed at that time that as a mere depository, that was not
sufficient basis to recuse, that it did not implicate the mandatory
recusal provisions of Section 455(b) and I also did not think at that
juncture that I was required to recuse under 455(a). I was also sat-
isfied that Governor Thornburgh, acting as trustee, had fully with-
in his authority as a fiduciary the power to control all of these as-
sets and to see that they were properly secured and that he would
do so. He was also authorized to place those moines in another in-
stitution and was authorized to provide to the court a 30-day re-
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port. So I looked to the trustee to provide information to me along
the way with respect to this lawsuit.

That interim report was filed and filed on October 27. It unfortu-
nately was filed very much at the last minute before a hearing that
had been scheduled, a hearing which, among other things, was to
approve a recommended distribution, recommended by both the
trustee and by the SEC to the various school district victims. I read
the report immediately prior to the hearing. I was also aware that
these school districts were alleged victims at that time. The trustee
was making no determinations as to anyone’s liability or fault or
wrongdoing, but what was clear was that the money belonged to
the school districts.

And Governor Thornburgh, as fiduciary, along with the certified
public accountants and other employees he had hired to carry out
his work, had determined that the most appropriate step to take
at that time to alleviate the financial circumstances of these victim
districts was to provide them with 50 percent of their monies. That
distribution was proposed to me by him jointly with the SEC and
I approved it.

It was apparent during the hearing we had that morning, on the
27th, that there was dire need. I recall one of the representatives
or lawyers for the SEC saying that some of the school districts
were within a day or days of being unable to make bond payments
with all of the financial implications that might flow from that. I
believe there were other school districts that made me aware of the
fact that they might be unable to make payment just on their reg-
ular bills.

So with that information and relying upon, looking to the fidu-
ciary, the court-appointed trustee and the joint recommendation of
him and the SEC, I approved that interim distribution.

I also, at the same time, really, conducted a hearing that day on
a request by Mr. Black for certain living expenses and for attor-
neys’ fees, interim attorneys’ fees. The interim attorneys’ fees re-
quest was turned down. It was clear under the law he had no such
right and I made a determination as to certain, what I thought
were modest living expenses that he would be entitled to because
all of his assets, not only his entities, but as I understood it, all
of his personal assets were tied up at that time. All that, I did,
again, with the understanding, with my belief that Mid-State Bank
was nothing more than a depository.

I ruled on the Black disbursement of expenses, I believe, on Octo-
ber 30 and wrote that memorandum myself. I had then during the
ensuing days, that is following the 27th and during the course of
the preparation of this memorandum, order with respect to Black’s
expenses, occasion to spend more time with Governor Thornburgh’s
report and to spend more time, also, with its attachments. It be-
came——

Senator FEINGOLD. Judge Smith, I am going to be asking you
some additional questions about these matters later. You will have
more chance to discuss them. If you could possibly summarize at
this point.

Judge SMITH. All right. I determined, again, that at that point
in time, I could see, and I read nothing in the report suggesting
liability or fault on the part of Mid-State Bank, but I became con-
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cerned. I became uneasy by the repeated mention of Mid-State as
a depository. I could foresee the prospect of their future involve-
ment through witnesses, through records, and it seemed to me that
the most appropriate course at that point would be to recuse under
455(a) and I did so on the 31st.

Senator SPECTER. Mr. Chairman, I think summarizing is fine,
but I want to be sure that Judge Smith feels he has adequately
covered the matter before he terminates at this point. Have you
adequately covered the matter, Judge Smith?

Judge SMITH. I think that adequately covers that aspect.

Senator SPECTER. Thank you.

Senator FEINGOLD. Thank you, Senator Specter. Thank you,
Judge Smith.

Senator Edwards.

Senator EDWARDS. Thank you, Mr. Chairman. Good morning,
Judge. How are you?

Judge SMITH. Good morning, sir. Thank you, sir. Fine.

Senator EDWARDS. I apologize. I am going to have to try to be
brief because I have to preside at 12 o’clock and I have to get over
there, so bear with me.

I know that you have already been asked about your 1993 speech
regarding the power of Congress to regulate under the Commerce
Clause. I have two or three specific areas I want to ask you about
because your speech is troubling to some of us and I just want to
see what your thoughts are about it.

One example I wanted to ask you about is I am a sponsor of a
bill that deals with terrorist hoaxes, an example of somebody who
puts an envelope on a coworker’s desk and says, “This envelope
contains anthrax,” something in that sort of category, where you
could certainly argue about the impact that that may have on com-
merce. Can you comment on whether you believe we have the
power, we, Congress, have the power under those kind of cir-
cumstances, similar circumstances, to regulate terrorist hoaxes?

Judge SMITH. Absolutely, Senator. Congress has vast power
under the Commerce Clause to legislate in all sorts of areas and
I never intended by my speech to suggest anything to the contrary.
Furthermore, I am certainly well aware, as is any Federal judge,
of the strong presumption of constitutionality that attaches to any
legislative enactment of Congress and to the findings that Congress
makes in any legislative enactment.

Senator EDWARDS. Okay. Can I ask you about a couple of other
specific areas very quickly, please. So your answer on that one was,
absolutely, Congress would have that power?

Judge SMITH. Yes, sir.

Senator EDWARDS. Second, drug use often takes place within a
private home. But, of course, we regulate drug use under the Com-
merce Clause. Do you have any question about our power to regu-
late and criminalize drug use, even though some would argue that
is a State function, our power to do that under the Commerce
Clause?

Judge SMITH. I have no questions about that.

Senator EDWARDS. Under that specific example, people who are
using drugs within a private home.
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Judge SMITH. I have no question or hesitation about that because
I have seen those cases and had those cases before me, Senator.

Senator EDWARDS. And the third specific area I want to ask you
about has to do with environmental laws and endangered species
specifically. There certainly could be circumstances where a par-
ticular species that we may attempt to protect under an endan-
gered species law under the Commerce Clause may, in fact, exist
only within a particular State or within the boundaries of a par-
ticular State. Would you have any question about our power to reg-
ulate under the Commerce Clause under those circumstances?

Judge SMITH. To regulate endangered species?

Senator EDWARDS. Yes.

Judge SMITH. I have no question about that, Senator.

Senator EDWARDS. Even if the particular species involved only
exists within a particular State?

Judge SMITH. I have no question about your authority to do so.

Senator EDWARDS. Thank you, Judge. That is all I have.

Senator FEINGOLD. Thank you, Senator Edwards.

Senator Kyl.

PRESENTATION OF DAVID CHARLES BURY, NOMINEE TO BE
DISTRICT JUDGE FOR THE DISTRICT OF ARIZONA BY HON.
JON KYL, A U.S. SENATOR FROM THE STATE OF ARIZONA

Senator KYL. Thank you, Mr. Chairman.

I would like to, as a matter of personal indulgence, take a mo-
ment in my time to introduce an Arizona District Court nominee
who is here. Particularly given the suggestion that we were going
to be here all day and all night, and would maybe ask that the
Chairman consider possibly, if those three District Court nominees
would not take a great deal of time, accommodating their interests,
given travel plans and the like. You might want to

Senator FEINGOLD. Let me just say that Senator Biden has indi-
cated that he has more questions. I would like to ask another
round of questions. But what I think we may do is when we com-
plete this round of questions and whoever wants to do the second
round is that we will move to the second panel, without excusing
Judge Smith so Senator Biden can come back and ask him some
more questions.

Senator KYL. I know they would appreciate that very much and
that is a good accommodation.

The nominee from Arizona is David Bury and he is here with his
wife and his daughter and I just wanted to say a few words about
him since I did not take the dais at the time the other Senators
were here.

He is a graduate of Oklahoma State University and the best law
school in the world, my alma mater, the University of Arizona Col-
lege of Law, and is a founding partner in a firm in Tucson. He has
practiced for 34 years as a trial lawyer in the private practice of
law. He tried cases in most of the counties in our State as well as,
of course, in the Federal Courts.

His clients have included private citizens, lawyers, doctors, insur-
ance companies, corporations, Pima County, where he lives, as well
as the State of Arizona, and he has defended medical and legal
malpractice cases, product liability, and construction site cases,
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governmental entities and false arrest cases, assault and battery,
U.S. Code Section 1983 actions, as well as a lot of others. He has
also defended school teachers and school districts.

He is a fellow in the prestigious American College of Trial Law-
yers and an advocate of the American Board of Trial Advocates. He
has also been listed in The Best Lawyers in America for the last
seven years.

I will not recount all of the various commissions on which he has
served except one. He has been a lawyer representative to the
Ninth Circuit Judicial Conference and served on the Disciplinary
Committee of the State Bar of Arizona during his time as a prac-
ticing attorney.

Senator McCain wanted me to note that he could not be here this
morning but asked that I express his strong support for David
Bury’s nomination, as well.

I appreciate that and did simply want the members who are here
to know how strongly I support David Bury’s nomination. He will
make a superb Federal District Judge in Arizona.

Now, with that, Mr. Chairman, let me just make two comments,
one, and I wish Senator Biden were here—if he is out there, I am
going to give him a little bit of warning I am going to say some-
thing here, but I will tell him this personally if he is not here.

First, with respect to your concerns, Senator Feingold, you are
one of the few Senators who probably has appropriate standing to
raise the issue with regard to junkets that you did, and I had that
noted before you and Senator Hatch had your little colloquy, but
you are one of the more serious Senators, so I say this with all re-
spect to the issue that you raised.

I would hope that with regard to the standards that we apply to
judges attending continuing legal education conferences that even
though you might have in mind making those standards more
strict or enhancing them—I have not seen your legislation—that
current judges would be judged based on the existing requirements
of judges and that if they have complied with those requirements
and have not abused their position, that they not be judged on
some higher standard that we may want to impose in the future.

Secondly, if the concern is with junkets, I would suggest that a
much more fertile area for our reform would be Congressional jun-
kets. I know from personal experience that we take a pretty liberal
view of those things and I do not think with a lot of the trips that
are taken we could answer with the same degree of certainty that
Judge Smith did about getting more out of it from a continuing
legal education point of view than a recreational point of view.
That is not always the case, but it certainly frequently is.

To the concern that Senator Biden raised, it seems to me that
his problem, Judge Smith, seems to be that you might rule the way
the Supreme Court is tending to rule these days, especially in Com-
merce Clause decisions. Given the fact that we demand that nomi-
nees tell us in response to our questions that you would apply the
U.S. Supreme Court’s interpretation and not make up the law
yourself, it seems to me that it would not be a disqualification that
you are tending to view the law the way the Supreme Court ap-
pears to be viewing it these days.
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I will bring this up with Senator Biden when I speak with him,
but I would hope that he would not take the position that he would
be voting against a nominee because they would not be joining the
dissenting group of U.S. Supreme Court justices in Commerce
Clause cases. I do not necessarily expect you to respond to that, but
I do think we have to be careful about how we apply our own per-
sonal views or personal political views to the attitudes of nominees.

Let me just ask you, as far as you can, will you apply the law
enunciated by the United States Supreme Court in all rulings if
you are confirmed to the Circuit Court of Appeals?

Judge SMITH. I always have and I always will, to my utmost,
Senator Kyl, follow the precedent that binds me, whether it be the
precedent of the Supreme Court of the United States or of the
Court of Appeals.

Senator KyL. Thank you very much, and thank you, Mr. Chair-
man.

Senator FEINGOLD. Thank you, Senator Kyl.

We will now begin the second round of questions for the nominee.
Returning to the judicial seminars just briefly, Judge, are you
aware that Bethlehem Steel was a funder of LEC during 1992 and
1993 when you attended two LEC seminars and that you sat as the
judge in two age discrimination cases in which Bethlehem Steel
was a defendant during that time?

Judge SMITH. I was not aware of that, Senator Feingold. Mr.
Chairman, my understanding, and I have checked on this, is that
George Mason will not release its contributors. They are not avail-
able. That is, individual contributors are not available. So I did not
and would not have known of that.

Senator FEINGOLD. Would you agree that there is at least an ap-
pearance problem with your going on these trips funded by defend-
ants in the cases you are hearing?

Judge SMITH. I would agree that with that knowledge, that cre-
ates an appearance problem.

Senator FEINGOLD. If you are confirmed to the Third Circuit
Court of Appeals, will you continue to attend judicial seminars
sponsored by organizations such as FREE and LEC?

Judge SMITH. Mr. Chairman, I have not attended a FREE sem-
inar since 1998. I have not attended an LEC seminar since the
spring of the year 2000. I have been well aware of the increased
attention being given to this issue by you and by Senator Kerry
and the ongoing discussion among the Judicial Conference. It con-
cerns me greatly.

I want to be very careful in the answer that I give you because
I do not want to foreclose participation in something in the future
that I would deem to be appropriate. But under present cir-
cumstances, I am troubled by the amount of attention that has
been given to these seminars. I am also troubled by the issue that
you have just raised. And until I can be satisfied that, indeed,
funding does not come from a source that is somehow implicated
in a case before me or with a likelihood of coming before me, the
answer is no, I will not attend them.

Senator FEINGOLD. Thank you, Judge.

I had indicated that I would ask you some more questions about
the Black case and related matters, some more specific questions.
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You note in your letter to the committee that Mid-State Bank was
mentioned in the SEC complaint. You say it was mentioned as
nothing more than a repository for some of the assets involved in
Black’s fraudulent scheme. Now, even if the involvement was that
small, why did you not at least disclose your financial interest to
the parties immediately upon learning that Mid-State Bank was in-
volved in the proceeding?

Judge SMITH. I did not see a reason for it at that point, Senator
Feingold, and beyond that, I was awaiting the report of the trustee
within the 30-day period. That was my main concern. And while
I know this may not sound like an adequate justification, but it
was, of course, not the only case that I was dealing with at that
time, and so the procedural status of it was such that the monies
were frozen. They were unavailable to Mid-State. They were in the
hands of the trustee who had fiduciary responsibilities over them
I was thereby awaiting his 30-day report which would, hopefully,
shed light on whatever next steps needed to be taken.

Senator FEINGOLD. You obviously did not forget that you owned
over $100,000 in Keystone Financial stock?

Judge SMITH. No, sir, I did not.

Senator FEINGOLD. You stated in your letter that Mid-State was
not a party to the litigation and was mentioned only once in the
SEC’s complaint. But the complaint attaches a declaration from the
SEC auditor who discovered Black’s wrongdoing and the declara-
tion mentions Mid-State five times. It also includes a schedule of
assets that lists Mid-State Bank repeatedly. Is it your testimony
that you believe Mid-State Bank played such a minor role in this
case that your financial interest in it was irrelevant?

Judge SMITH. I continued to believe at that point, Senator, that
my investment as well as my wife’s employment at Mid-State Bank
were such that the role of the bank as a mere depository, which
is what I saw it, was not sufficient to trigger the requirements of
the recusal statute.

Senator FEINGOLD. Did you have any single investment at the
time that was greater than your investment in Keystone Financial?

Judge SMITH. My government thrift plan was probably greater.
My wife’'s 401(k) was probably greater. My house was undoubtedly
greater.

Senator FEINGOLD. Those three items?

Judge SMITH. To the best of my knowledge.

Senator FEINGOLD. In SEC v. Black, you issued at least one rul-
ing that specifically dealt with Mid-State Bank, pooling assets that
Black had placed at Mid-State with those that were at other banks.
Even if you did not realize that Mid-State may have been a partici-
pant in the fraud, given your financial interest in Mid-State Bank,
why did you not view this particular order as presenting at least
the appearance of a conflict of interest?

Judge SMITH. Because I, at that point, did not see any basis by
which Mid-State was implicated. Once again, Mr. Chairman, they
were not a party. Not only was the money frozen, but by that point,
the monies had been moved to another depository and were no
longer in the hands of Mid-State Bank. Further, there was no sug-
gestion in the report of the trustee of liability on the part of any-
one. So I could not see any basis, again, for Mid-State’s status to
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have changed. That, I think, order that you are referring to is the
September 27 order of distribution, which was recommended jointly
by the SEC and the trustee.

Senator FEINGOLD. According to Mark Rush of Kirkpatrick and
Lockhart, who is representing the trustee, former Attorney General
Richard Thornburgh, the trustee informed you on October 27 in a
meeting in chambers that there was information being developed
that might change his view as to Mid-State’s involvement in the
case, and at the time, you indicated an intention to consider
recusing yourself based on your wife’s employment. Yet you subse-
quently issued more orders in the case and did not actually recuse
yourself until October 31. Would you like to explain why?

Judge SMITH. Mr. Chairman, I have a recollection of having met
with General Thornburgh and with Mr. Rush on the 27th. I cannot
recall, quite honestly, if it was before or after the hearing. I believe
it was probably before the hearing and probably at the point when
they presented the report to me. I was still satisfied at that point
that there was no information, no specific information presented to
me that was sufficient to suggest a basis for recusal.

Senator FEINGOLD. Well, when the recusal occurred, you said
that, “The wife of the undersigned judge is an officer of the afore-
mentioned bank,” and concluded that, “The relationship of the
undersigned’s wife to the aforementioned bank could cause a rea-
sonable observer to question the impartiality of the undersigned
judge.” You did not mention your significant investments in the
bank. In your letter to the committee, you say you had no obliga-
tion to give a reason, yet you discussed your wife’s employment.
Why did you not mention your financial interest?

Judge SMITH. I did not mention the financial interest because it
was, again, my view of the case that Mid-State was not a party
whose liability was at issue. I was continuing to look at this case
as Mid-State, if playing a part, and which upon recusal it certainly
looked to me as if they would, would be as a witness, as a party
that would be required to produce documents, as an entity whose
employees or officers might have to appear as witnesses.

I do want to emphasize for the benefit of the members of the
committee and for the record that my wife’s employment was in a
completely different part of the bank and had absolutely nothing
to do with the transactions that were at issue here.

Senator FEINGOLD. Fair enough. A couple of years later, in 1999,
you presided over the criminal case that arose out of John Gardner
Black’s fraud, United States v. Black, after having recused yourself
in 1997 in the civil case. By this time, Mid-State Bank had been
sued repeatedly in this matter. Why did you feel it was proper to
preside in this case when you had recused yourself in the related
case?

Judge SMITH. The case of United States v. Black was originally
filed and placed with Judge Ambrose of our court. According to the
docket, she met with counsel and the docket indicates that counsel
and the court agreed that this case was unrelated to SEC v. Black.
Because the case arose out of the Johnstown vicinage where I am
the only judge, Judge Ambrose transferred the case to Johnstown,
where it became my case.
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My first contact with it, to the best of my recollection, Senator,
was when I met with counsel on the case following arraignment.
I believe the defendant was arraigned, and as a courtesy to coun-
sel, I sat down with them in my chambers because there was a sug-
gestion from both sides that this case would require extensive dis-
covery, more discovery than is ordinarily the case in a criminal
case, and we had an informal discussion at that time.

My specific recollection is that I made known to them at that
time my prior recusal in the case of SEC v. Black. I believe they
already knew that. Certainly, Mr. Black already knew that and my
recollection is his attorney knew it, as well, as did the prosecutor.
But I brought that to their attention and at that point in time, be-
cause this was a criminal case which did not involve civil liability,
because it was a case that only involved criminal liability on the
part of Mr. Black, I deemed that I could proceed with it and simply
issued a discovery schedule, which I believe permitted discovery for
approximately four months.

At some point during that discovery process, counsel for the de-
fendant filed a motion for recusal, which I granted immediately,
again, for the same grounds.

Senator FEINGOLD. Senator Hatch, to avoid the necessity of a
whole another round, I am just going to ask one more question and
then turn to you.

Senator HATCH. Sure.

Senator FEINGOLD. Your recusal order in the criminal case stated
that you had been aware of the potential conflict from the begin-
ning of the case. In your letter to the committee, you state, “When
I initially met with counsel to schedule discovery for the criminal
case, I reminded them of my earlier recusal and my wife’s employ-
ment at Mid-State Bank. But neither the United States Attorney’s
office nor Black suggested that I recuse myself.” Did you inform the
parties of your financial interest in Mid-State Bank? If not, why
not?

Judge SMITH. I do not have a recollection of it, Mr. Chairman.
Probably, I did not, but I do not have a specific recollection of that.

Let me say, because I would like to make this statement, that
with respect to United States v. Black, with the benefit of hind-
sight, I wish I had recused earlier. But I did recuse and I did it
because I knew it was the right thing to do.

Senator FEINGOLD. I appreciate that answer, Judge.

Senator Hatch?

Senator HATCH. Thank you, Mr. Chairman.

Judge Smith, Senator Biden asked you about the case of Unity
Real Estate v. Hudson in which you faced a constitutional chal-
lenge to the Coal Act. But ultimately, you did not find the Coal Act
unconstitutional. You did not finally find that. This was an injunc-
tion case. Is it not true that you merely enjoined enforcement of the
Coal Act pending resolution of the case on its merits and your ulti-
mate decision in Unity was upheld on appeal, was it not?

Judge SMITH. That is correct, Senator. The reason I wanted to
discuss Unity is it is a rather extraordinary case. What I did, as
you have pointed out, was to issue a preliminary injunction, and,
in fact, that followed a recommendation to me from a magistrate
judge to whom the case had been assigned. He rendered a report
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and recommendation to me which upheld the substantive due proc-
ess but which found a potential takings violation as to this small
company, Unity Real Estate. I then wrote my own opinion but
came to the same results.

This was a preliminary injunction involving a very small com-
pany, and what was, I believe, unique about this case is I think it
had about two employees, an extraordinarily small net worth, and
both sides in the case, both sides stipulated that if the reach-back
for this company applied, it was immediately bankrupt. So that
selen}‘ed to me to be an appropriate basis for preliminary injunctive
relief.

But as you point out, Senator, when the case developed, when it
returned to me on motions for summary judgment, with the benefit
of additional discovery or with the benefit of discovery, I upheld the
Act, and let me emphasize that the takings determination at the
preliminary stage was merely an “as applied” takings determina-
tion as to Unity Real Estate.

But you are correct. I found neither a takings violation nor a
substantive due process violation in my ultimate dispositive motion
opinion and was affirmed.

Senator HATCH. On appeal?

Judge SMITH. On appeal.

Senator HATCH. Judge Smith, some have alleged that you should
have known from the complaint and declaration filed in SEC v.
Black that Mid-State was culpable, despite the fact that it was not
named as a defendant in the case. Now, my review of these plead-
ings leads me to a different conclusion. It looks to me that it is a
real stretch to claim that the complaint and declaration put anyone
on notice that Mid-State was actively involved in or even complicit
in the fraud.

In fact, during an interview several days after the trustee’s re-
port was filed, the court-appointed trustee himself said that it was
too premature to determine any culpability by Mid-State. Referring
to a discrepancy in funds reported by the bank, the trustee said,
“I would not characterize it as wrongdoing at this point. We clearly
want to get some answers as to how that disparity came to exist.”

Now, the trustee made that statement on the very day that you
recused yourself from the case, so I find it difficult to understand
how any critics, how any of them are saying that you should have
known prior to that date that Mid-State was culpable. Instead, it
seems to me that you should be commended for recusing yourself
out of an abundance of caution instead of, as some are doing it, in-
stead of castigating you for it, being castigated for it.

Now, most of the criticism that I have seen of your handling of
SEC v. Black resolves around the distribution order that you
issued. This order distributed roughly half of the assets frozen by
a previous judge’s order to the victim school districts in the case,
is that right?

Judge SMITH. That is correct.

Senator HATCH. Okay. Now, is it not the case that the SEC, and
more significantly, the independent trustee for the victim school
districts both requested this order?

Judge SMITH. That is correct, Senator.

Senator HATCH. Did any party oppose the request?
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Judge SMITH. The—several of the school districts sought inter-
vention along the way up to the ultimate distribution of that
amount. I believe there were several school districts who wanted
some alternate distribution. Understand, at this point in time, as
I have described, what the school districts were facing were large
amounts of money that belonged to them that was tied up that
thereby precluded them from even potentially carrying on their op-
erations and everybody wanted all their money now.

Senator HATCH. But my point was, did any party oppose the re-
quest by the——

Judge SMITH. I do not recall that anyone refused the 50 percent
distribution. I cannot recall that any party opposed the actual dis-
tribution of the 50 percent. I cannot recall that, Senator.

Senator HATCH. I find it hard to follow the logic of the argument
that some have propounded that you intended to benefit Mid-State
Bank when your order was jointly requested by the trustee for the
victims and the prosecuting agency. That is my point, and I am
satisfied that your issuance of the order involved absolutely no
wrongdoing and I think anybody who fairly looks at it would have
to conclude the same.

But let me go a little bit further here. Some have criticized your
method of recusal in SEC v. Black. Now, these critics maintain
that it was not enough for you to recuse yourself sua sponte. In-
stead, they argue that you should have disclosed your ownership of
stock in Keystone Financial, the parent company of Mid-State
Bank, and, of course, you have answered those criticisms.

But I would like to point out that in the case of Hampton v. City
of Chicago, the Court of Appeals noted that a judge “is under no
obligation to provide a statement of reasons for recusal.” The court
continued, “in addition, a District judge may disqualify himself on
his motion since, for example, he is probably best informed about
his minor children’s financial interests but may choose not to iden-
tify these interests in such a context.” The court concluded that the
judge could have chosen not to file a memorandum explaining his
reasons for recusal along with his recusal order.

Now, your actions in SEC v. Black present an analogous situa-
tion to that described by the court in the Hampton case. You chose
to cite as a ground for recusal your wife’s employment by Mid-State
when, in fact, you did not need to cite any grounds at all. I find
it ironic that some of your critics—I find it that your citation, rath-
er, of some grounds for recusal would bring you under fire when
you were under no obligation to cite any grounds for recusal in
your order.

I also have to note that the criticisms of your action in Black v.
SEC, these criticisms emanate primarily, if not exclusively, from a
Washington-based special interest group. Those persons who were
directly involved in the case have vigorously defended your actions,
as far as I can see, is that correct?

Judge SMITH. That is my understanding, Senator.

Senator HATCH. For example, Judge Donetta Ambrose, your col-
league on the District Court, inherited the case after your recusal.
In a letter to the committee, Judge Ambrose writes, “There was
never any suggestion by me or the Court of Appeals that Judge
Smith acted inappropriately or unethically. Rather, he acted pru-
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dently and cautiously and at a time when no one knew the extent
of the involvement of any or all of the defendant’s clients.”

Now, regarding her ruling to release all of the frozen funds,
Judge Ambrose explains, “My decision came only after seven
months of investigation by the trustee. If I were presiding in Octo-
ber 1997, I would have ruled the same way Judge Smith ruled. The
allegations of unethical conduct in the context of this case are with-
out foundation.”

Now, as Senator Specter has pointed out, the court-appointed
trustee in the case, former Pennsylvania Governor and U.S. Attor-
ney Richard Thornburgh concurred with Judge Ambrose’s conclu-
sion in an op-ed that appears in today’s Pittsburgh Post Gazette.
Mr. Thornburgh explained, “I served as the trustee for the de-
frauded schools and bore a fiduciary duty to safeguard their funds
and I can say with front row, firsthand knowledge that Judge
Smith acted with absolute integrity, independence, and honor.”

Now, Mr. Thornburgh continued, “First, Mid-State Bank was not
a party to the case and nothing at the outset suggested Mid-State
was complicit in any fraudulent scheme. It was, therefore, unlikely
that Judge Smith’s wife, who worked in an unrelated part of the
bank, would become a material witness. Since the complaint did
not allege any wrongdoing by the bank holding the defendant’s
funds, any stock the Smiths owned in its parent company was im-
material. When Judge Smith later received information that Mid-
State could in the future conceivably play a role in the litigation,
out of an excess of caution, he immediately recused himself sua
sponte, without being asked by either party. The actions that
Judge Smith took prior to his recusal in the civil case did nothing
to limit Mid-State’s eventual liability, exposure, or impact the vic-
tims’ rights of recovery.”

Similarly—I know my time is up, Mr. Chairman, but if I could
just finish—similarly, Mark Rush, who served as counsel to Trust-
ee Thornburgh in SEC v. Black, he observed in a letter to the com-
mittee, “On October 27, 1997, and for that matter, on October 31,
1997, when Judge Smith recused himself, it was not known what
Mid-State Bank’s eventual involvement would be or would be de-
termined to be. It is, therefore, clear that if the trustee and the in-
vestigators who were charged in conducting the forensic audit and
the investigation were unaware beyond a developing suspicion of
the extent and nature of Mid-State Bank’s involvement prior to Oc-
tober 31, 1997, Judge Smith certainly would not have had that
knowledge.”

Now, the committee has also received letters in support of you,
Judge Smith, from persons who represented school districts victim-
ized by Mr. Black. Richard Finberg, who has served as plaintiffs’
counsel in multiple litigations relating to Mr. Black and his com-
pany since 1997, advised the committee, “In sum, from our exten-
sive involvement in this litigation, we are not aware of any impro-
priety or even appearance of impropriety on the part of Judge
Smith and Judge Smith has made no rulings in these proceedings
that would even hint that he favored Mid-State.”

Another school district attorney, Ronald Carnivale, Jr., wrote the
committee, “At no time did I believe that Judge Smith acted with
respect to this case in any manner inconsistent with his usual high
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degree of integrity, forthrightness, and insight. His recusal from
the case and its transfer to Pittsburgh occurred in a timely way
when the appearance of the potential conflict first became evident.
Judge Smith’s rulings in the case prior to his recusal were entirely
appropriate,” and I am just about through.

Yet another letter echoed these sentiments. This letter from Ty-
rone Area School District Superintendent William Miller. He de-
clared, “At no time, in my opinion, did the Honorable D. Brooks
Smith commit any impropriety in his handling of the case. Further-
more, when the possibility first arose, Judge Smith immediately
recused himself from the case. As the Tyrone Area School District
stood to lose over one-seventh of the total loss of $71 million, I
would have been extremely concerned of any impropriety and/or
conflict of interest. At no time during his brief involvement in the
case did I ever question the ethics, integrity, and judicial propriety
of the Honorable D. Brooks Smith.”

Finally, a recent Washington Post story quotes an attorney for
the FCC in the Black case as having agreed that, “It was not clear
at the time what role Mid-State Bank would play in the case.”

So, Judge Smith, it appears that virtually everyone involved in
the case agreed that you conducted yourself appropriately and ethi-
cally and my review of the matter leads to exactly the same conclu-
sion.

Mr. Chairman, I ask that the letters to the committee in support
of Judge Smith and the articles that I have cited be included in the
record.

Senator FEINGOLD. Without objection.

Senator HATCH. Thank you, sir.

Senator FEINGOLD. Let me just be clear. I am not arguing that
you are required to say why you are recusing yourself. What I am
suggesting is that you had a duty to inform the parties of your fi-
nancial interest in the bank, particularly when you are going to
issue orders that would affect Mid-State’s financial interest, and
having not done that, I do not think it was sufficient to tell the
parties in the criminal case that you had recused yourself. My
sense is that you would have done better to have told them about
your stock holdings.

At this point

Senator HATCH. He had no obligation to do that. The fact is, he
did and he did recuse himself when he realized that he should.
That is the important point. And I did not find any fault with your
questions. I thought they were good questions.

Senator FEINGOLD. Judge Smith, as I indicated, Senator Biden is
still interested in asking more questions later, and at the sugges-
tion of both Senator Biden and Senator Kyl, we will not dismiss
you but ask you to come back later. I do not know the exact time
yet. It will depend on the schedule. But we will try to let you know
as soon as possible, but I would like to move to the second panel
at this point.

Judge SMITH. Thank you, Mr. Chairman.

Senator FEINGOLD. Our next panel will be the three District
Court nominees, Ralph Robert Beistline, David Charles Bury, and
Robert Randall Crane. I want to thank all of you for being here and
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congratulations on your nominations. I would ask you all to come
forward.

Mr. Beistline, Mr. Bury, and Mr. Crane, will you please stand to
be sworn. Do you swear that the testimony you are about to give
before the committee will be the truth, the whole truth, and noth-
ing but the truth, so help you, God?

Judge BEISTLINE. I do.

Mr. Bury. I do.

Mr. CrANE. I do.

Senator FEINGOLD. I thank the witnesses. It is an honor to wel-
come you here today. We will begin with Ralph Robert Beistline,
who has been nominated to the United States District Court for the
District of Alaska. Mr. Beistline graduated from the University of
Alaska and the University of Puget Sound School of Law and cur-
rently serves as a Superior Court judge for the State of Alaska pre-
siding in Fairbanks.

I welcome you and ask that you take a moment to introduce
members of your family or anyone else who may be here to support
you today. If you have any opening remarks, this would be the time
to make them.

STATEMENT OF RALPH BEISTLINE, NOMINEE TO BE DISTRICT
JUDGE FOR THE DISTRICT OF ALASKA

Judge BEISTLINE. I thank you, Mr. Chairman. I have with me
today my wife, Peggy, from Fairbanks, Alaska. I have five children.
Four of them are attending college and are involved in exams and
my youngest is a senior in high school. He had a choice of coming
here today or taking part in a wrestling tournament. He had spent
the last three months trying to make weight, and so the decision
was not difficult. So I am here without children, but with the sup-
port of my wife.

Senator FEINGOLD. I think the committee can ratify his choice.
[Laughter.]

Judge BEISTLINE. In terms of opening comments, I really do not
have anything to say other than the fact that Senator Murkowski
indicated that I came to Alaska when I was two years old. Actually,
it was my grandfather that came to Alaska when he was two years
old. My parents and I were both born in Alaska. Thank you.

[The biographical information of Judge Beistline follows:]
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QUESTIONNAIRE FOR NOMINEES BEFORE THE COMMITTEE ON THE JUDICIARY,
UNITED STATES SENATE

Name: Full name {include any former names used).
ANSWER: Ralph Robert Beistline

Pogizion: State the posgition for which you have been
nominated.

ANSWER: United States District Court Judyge, Alaska
Addregss: List current office address and telephone number,
If state of residence differs from vour place of employment,
please list the state where you currently reside.

ANSWER : 101 Lacey Street, Fairbanks, AK 99701
(907) 452- 9311. :

Birthplace: State date and place of birth.

ANSWER: December &, 1948 in Fairbanks, Alaska.

Marital Status {include maiden name of wife, or husband’s
name) . List spouse’s occupation, employer’s name, and
Huginess address (es). Please also indicate the number of

dependent children.

ANSWER : Peggy Ann {(Griffin) Beistline. Peggy is a florist
who owns and operates Daisy A Day Floral and Gift at 4001
Geist Road, Fairbanks, Alaska 39709, We have five children
ranging in ages from 18 to 28. Three are dependents.

Bducation: List in reverse chronological order, listing most
recent first, each college, law school, and any other
institutions of higher education attended and indicate for
each the dates of attendance, whether a degres was received,
and the date each degree was received.

ANSWER : University of Puget Sound School of Law ~ 9/72-8/74
Juris Doctorate Degree - August 1974.
University of Alaska - 9/68-5/72
B.A. Degree in May of 1972
University of Colorado - $/67-5/68 - No degree

Bmployment Record: List in reverse chronological orderx,
listing most vecent first, all business or professional
corporations, companies, firms, or other enterprises,
partnerships, institutions and organizations, non-profit or
otherwise, with which you have been affiliated as an officer,
director, partner, proprietor, or employee since graduation
from college, whether or not you received payment for your
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serviceg. Include the name and address of the employer and
job title or job description where appropriate.

ANSWER :

{A) I merved on the Alaskaland commission, a volunteer board
for the City of Fairbanks, for over a decade ending in
1992 when I became a Superior Court Judge. I served
briefly on the Board of Directors of BAlaska Legal
Services, a volunteer position, in 1892 but resigned to
become a Judge. I am currently on the Executive Board of
the Boy Scouts of America and have served in that
capacity since 1990. It also is a volunteer position.

{(B) On December 16, 1992, I became a Superior Court Judge for
the State of Alaska in Fairbanks, Alaska, and have worked
continuously in that capacity to present.

(C}  In September 1975, I went to work for the law firm of
Hughes, Thorsness, Gantz, Powell & Brundin, where I
worked continuously until December 14, 1992, I was an
associate with the law firm for three years and a partner
for the last 14 years of wy associlation with the f£irm.

(D} From December 1974 through August 1975, I worked as a law
clerk for the Superior Court in Fairbanks, Alaska,
clerking for Judges Taylor, Van Hoomisen, and Hepp. The
address was 604 Barnette Street, Fairbanks, Alaska 99709.

(E) During law school (1974), I worked briefly as a law clerk
for Burton Lyon, Esqg. {deceased) in Tacoma, Washington.
His address was 730 Fawcette, Tacowma, Washington.

(F) Between graduating from UAF in May of 1972 and beginning
law school in August of 1972, I worked full time as a
gales store worker at the Army Commissary in Fairbanks
on Fort Wainwright, Alaska. My supervisor was David
Dalyrymple.

Military Service: Identify any service in the U. §. Military,
including dates of service, branch of service, rank or rate,
serial number and type of discharge.

ANSWER: 7T enlisted in the Army National Guard in Fairbanks,
2Alaska, in June 1970 and remained in the Guard until 1873 when
I transferred to the Army Reserves in Seattle, Washington,
while attending law school. In late 1974, I returned to
Alaska after completing law school and enlisted in the Airx
National Guard in Anchorage, Alaska. I received an Honorable
Digcharge from each unit to which I was attached and upon my
discharge in 1976 after cowmpleting my six-year obligation.
I was a Sergeant at the time of discharge. My service number

was 574204913.

n
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Honorg and Awards: List any scholarships, fellowships,
honorary degrees, academic or professional honors, honorary
society memberships, military awards, and any other special
recognition for cutstanding service or achievement.

ANSWER: N/A

Bar. Aggociations: List all bar associatilons or legal or
judicial-related committees, selection panels or conference
of which you are or have been a member, and give the titles
and dates of any offices which vou have held in such groups.

ANSWER :

(A} Tanana Valley Bar Agsociation - 1975 until present. I
served as SBecretary of the TVBA in 1%76, Treasurer in
1977, Vice-Pregident in 1978, and Pregident in 1979.

(B} Alaska Bar Associlation - 1975 until present. I served
as a member of the Board of Governors of the Alasks Bar
Agsociation from 1985 through 19288. I was President of
the Alaska Bar Association in 1986-87.

{C) I was a member of the American Bar Association from 1875
to 20600.

(D} In 1991-92, I was a lawyer representative to the Ninth
Circuit Judicial Conference.

(E} In 1991-92, I served on both the Alaska Civil Rules
Committee and a Federal committee relating to revisions
of civil rules. I have served on several occasions on
FPederal Magistrate selection committees and various local
Rar Assoclation committees.

(F) In 1992 I served as a member of the Alaska Legal Services
Board of Directors but resigned upon receiving my
appointment to the bench.

(G) In 1994 and 1995, I was President of the Alaska
Conference of Judges and ssrved as an officer for the two
prior vears.

Bar_and Court Admission: List each state and court in which
you have been admitted to practice, including dates of
admission and any lapses in membership. Please explain the
reagon for any lapse of membership. Give the same information
for administrative bodies which recuire special adwmission to
practice.

ANSWER: I was adwmitted to the Alaska Bar Association and the
United States Federal Court for the District of Alaska in May
of 1875. I wag admitted to the Unitad Statesg Court of Appeals
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for the District of Alaska in December 1976. My membership
in each court remains active.

Memberships: List all memberships and offices currently and
formerly held in professional, business, fraternal, scholarly,
civie, charitable, or other organizations since graduation
from college, other than those listed in response to Question
10 or 11. Please indicate whether any of these organizations
formerly discriminated or currently discriminates on the basis
or race, sex, or religion - either through formal membership
reguirements or the practical implementation of membership
policies. If so, describe any action you have taken to change
these policies and practices.

ANSWER : Other than my work with the Boy Scouts of America,
I am not involved in organizations not wentioned in questions
10 or 11. 1 am, however, a member of the Picneers of Alaska
by virtue of my length of residence in the State and am a
menber of the University of Alaska Alumni Association by
virtue of my graduation from the University of Alaska.
Neither of these organizations practices discrimination in any
form. While there has been some controversy regarding the Boy
Scoutg’ policies relating to the qualifications of its
leaders, this is not something that I have been involved with
or that has been an issue in Fairbanks.

Published Writings: List the titles, publishers, and dates
of books, articles, reports, or other material you have
written or edited, including material published on the
Internet. Please supply four (4) copies of all published
material to the Committee, unless the Committee has advised
you that a copy has been obtained from another source. Also,
please supply four (4) copies of all speeches delivered by
you, in written or video taped form over the past ten years,
including the date and place where they were delivered, and
readily available press reports about the speech.

ANSWER : In 1986-87 I was President of the Alaska Bar
Association and wrote several "President Columns” in the Bar
newspaper. Between roughly 1988 and December of 1992 T was
editor of the Alaska Bar Association newspaper called the “Bar
Rag.” (I did not select the name.) As editor I wrote a
regular column in the paper (quarterly), mostly of a humorous
or professional nature. There was nothing controvergial. I
have attached hereto copies of the articles I wrote in this
periodical. Furthermore, I have spoken frequently over the
years at Bar Association and judicial functions, to the
Fairbanks Chamber of Commerce, and to elementary, high school,
and college classes in Fairbanks. Again, these were more
educational and entertaining in tone and  were not
controversial in nature. I frequently spesk extemporaneously
and have not kept any notes of any of these presentations.
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I did write a guest article on the impact of alcohel on the
community which I have attached, as well as a human interest
article that appeared in the paper.

Congressional Tegtimony: List any occasion when you have
cegtified before a committee or subcommittee of the Congress,
including the name of the committee or subcommittee, the date
of testimony and a brief description of the substance of the
testimony. In addition, please supply four (4) copies of any
written statement submitted as testimony and the transcript
of the testimony, if in your possession.

ANSWER : None

HEALTH: Describe the prescnt state of your health and provide
the date of your last physical examination.

ANSWER : I am currently in good health. My last physical was
in August of 2001.

Citations: If you are or have been a judge, provide:

{(a) a short summary and citations for the ten (10) most

significant opinions you have written;

(b) a short summary of and citations for all rulings of yours
that were reversed or significantly criticized on appeal,
together with a short summary of and citations for the
opinions of the reviewing court;

(¢} a short summary of and citations for significant opinions
on federal or state constitutional issues, together with the
citation for appsllate court rulings on such opinions.

If any of the opinions or rulings listed were in state court
or were not cofficially reported, please provide copiles of the
opinions.

ANSWER : (a) Ten significant opinions representing a cross
section of the work performed. (Copies attached.)

Toney v. Fairbanks North Star Borough School District

Bd. of Education

4FA-92-1027 Civil

Decision wupholding School Board’'s decision to terminate
tenured teacher for failure to disclose past improprieties in
application.

State of Alaska v. Manfried West

4FA-894-3882 Cr.
Significant in that it involved the man who mnurdered Joe

Vogler, a popular Alaskan and prior gubernatorial candidate.
Addresses circumstances under which one can withdraw a plea
under Alaska law.
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State of Alaska v. Michael Samson

4FA-94-3496 Cr.
Typical of cases involving the proximate cause requirement for

search warrants.

State of Alaska v, Willie Jackson

4FA-S94~3526 Cr.

Typical of cases raising issues as to the scope of search
pursuant to a search warrant.

Texaco Refining and Marketing, Inc. v. Alaska Pacific
Assurance Compan

4FA-98-1514 Civil

Example of the complexity of some civil cases that I have
addressed that involved insurance and contract issues.

Interior Alagka Airboat Association, Inc. v. State of Alaska
Board of Game

4FA-96-1494 Civil ‘

Illustrates the nature of some of the public interest and
fish and game cases I have decided.

Baker v. John

4FA-95-3103

This is included ag an example of the complicated Indian law
igsues the we face. In this case the Alaska Supreme Court
extended tribal court jurisdiction in child custody disputes.

Western Star Finance, Inc. v. Alaska Western Star, et al.
4FA-99-1185 Civil

Illustrates the rsther complicated business issues presented
and resolved by the court.

Schumacher vs. Dandova

4FA-97-312 Civil

Illustrates the very difficult domestic cases addressed by
the court and the factors considered in determining child

custody.

Citizensg for the Advancement of Delta

vg. Pamela Ellis, et al.

4FA-00-737 Civil

Addresses some the legal issues raised in a re-call election.

Wilson Sam ve. Interior Regional Housing Authorit
4FA-99-2343 Civil

Illustrates some rather complex wage and hour issues that I
have recently had to address.

ANSWER: (b) Cases reversed. I have handled many cases over
the last nine years. Most are not appealed. Of those
appealed, some are dismissed prior to resolution or merely
remanded for further findings. Listed below are as many of
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the cases as I have been able to locate where my decisions
were reversed. (Copieg attached.)

R.R. v. State

919 P.2d 754 [Alaska 1996

Supreme court reversed finding that State had made reasonable
efforts to reunite mother with child in termination case.

In Re Estate of Evans

901 P.2d 1138 (Alaska 1995)

Addressed the issue of whether a claim in an estate wasg time-
barred. I adopted the recommendation of the master and neld
that it was. The Supreme Court held it was not.

Laborers Local No. 942 v. Lampkin

956 P.2d 422 (Alaska 1998)

Addressed whether a Project Labor Agreement violated Alaska
Constitution and Borough Code. Affirmed in part, reversed in
part. Upheld validity of Project Labor Agreement but reversed
with regard to some of the conditions imposed.

Hammers v, City of Fairbanks

953 P.2d 500 (Alaska 1998)

Addressed issue of when time to pay workers’ compensation
benefits begins to run for penalty purposes.

Stam v. State

925 P.2d 668 {Alaska 1996)

Addressed issue of whether search warrant issued was supported
by probable cause. Held was not.

Wasserman v. Bartholomew

923 P.2d 806 (Alaska 1996)

Evidentiary issues during the course of a perscnal injury and
wrongful arrest trial. Remanded for further proceedings.
Subsequent hearings held and currently again before the
Supreme Court.

John v. Baker

982 P.2d 738 (Alaska 1999)

Supreme Court held by a 3-2 decision that tribal courts had
concurrent jurisdiction with the superior court in resolving
Indian child custody cases. Case of first impression.

Falconer v. Adams

20 P.3d 583 (Alaska 2001)

Held that an attorney’s lien had priority over an award of
attorney’s fees.

Grant v. Stoyver

10 P.3d 594 (Alaska 2000)

Supreme Court overturned jury verdict for plaintiff that
awarded plaintiff nothing for her pain in an accident where
liability was admitted.
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Nickoli v. State

2000 WL 1471558 (Alaska 2000)

Held plaintiff should have been able to testify in more detail
about his prior relationship with victim regardless of rape
shield law,.

Northern Alaska Environmental Center v. State

2 P.3d 629 (Alaska 2000

Held that by dgranting a right of way the state was effectively
disposing of the property and that a "best interest® finding
must be made. Legislature subsequently changed the law to
provide otherwise.

State Dept. of Public Safety v. Fernandes

946 P.2d 1259 (Alaska 1997)

Supreme Court reversed court’s decision that driver who had
paid damages in full in an aulomobile accident did not
substantially comply with state’s self-insurance law.

State Dept. ¢of Transportation v. FNSB
936 P.2d 1259 (Alaska 1997)
Right of way dispute between state and borough.

Brookg v. Wright

971 P.2d 1025 (Alaska 1999)

Addressed issue of whether legislature had exclusive right to
manage game in Alaska under state constitution or whether it
was subject to initiative process.

Mundt v. Noxrthwest

963 P.2d 265 (Alaska 1998)

Addressed issue of whether party entering lawsuit late in the
process had tke right to challenge the existing judge. Held

that they could.

Dawson _v. State
977 P.2d 121 (Alaska 1999)
Defendant’s sentence for sale of cocaine was excessive.

Roberts v. State

WL 41276 (Alaska 2000)

Trial evidence was iInsufficient to convict of assault on
theory that shod foot constituted dangerous instrument.

Forshee v. State

1999 WL 1122481 (Alaska 1999)

Reversed under terms of case decided post trial that provided
one cannot commit theft if obtaining the wvehicle initially
with owner’s permission, i.e. taking a car for a test drive
from a dealership.
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State, CSED v, Browle

987 P.2d 183 (Alaska 1999)

Alaska child support rate held to apply regardless of where
children lived or whether they had ever lived in Alaska.

Davton v. State
2000 WL, 422355 (Alaska 2000)

Held that troopers lacked reasonable suspicion to look into
box seized from defendant.

State v. Roberts

399 P.2d 151 {Alaska 2000)

Held that cefendant could not return to the home of his victim
and significant other even with her consent.

Brown v. Brown

Supreme Court No. S-9097/2098

Divorce case where Supreme Court disagreed with asset
categorization and distribution.

Sovalik v. State of Alaska

Court of Appeals No. A-7634 (October 2001

Reverged regarding limitations placed on cross-examination of
state’s witness.

Lincoln v. Interior Regional Housing

Supreme Court No. S-9274

Wrongful discharge claim where Supreme Court reversed a
portion of the summary judgment order.

Virgil John v. State

Court of Appeals No. A-7252 (November 2001)

Appellate Court modified existing rule regarding site foxr
felony triasls and created presumption that trials be held in
rural community where crime occurred.

ANSWER: (c) While many criminal matters I address routinely
involve ilssues such as search and seizure, that have
constitutional underpinnings, I cannot recall any cases that
were substantial or unigue in this field. Many of the cases
listed in (a) above illustrate the type of cases I have
handled.

Frank Turney v. State of Alaska did raise interesting freedom
of speech issues. In addition to my opinion, attached, the
matter was appealed to and affirmed by both the Alaska Court
of Appeals and ultimately to the Alaska Supreme Court.
Opinion No. 4799 - April 4, 1997, attached.

In Peltier V. State of Alaska, Court of Appeals No. 5830,
attached, the Court of Appeals reviewed a number of my trial
rulings that involved typical trial issues including the
indictment process.
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Folz wv. State of Alaska, Court of Appeals No. A-5786,
attached, addressed a typical search warrant issue where I had
upheld the wvalidity of the seaxrch warrant and the Appellate
Court affirmed. .

In Reoehl wv. State of Alaska, Court of BAppeals No. 7402
(attached), the Court of Appeals upheld a 99 vear sentence I
imposed in a second degree murder case. This raised
interesting sentencing issues under Alaska’s sentencing laws.

I addressed a number of constitutional issues, including
Miranda issues, in a series of pretrial motions in State of
Alaska vs. Jegse Weaver, 4FA-S99-4000 Cr. I have attached my
orders addressinc these issues as a further reflection of the
type of issues routinely addressed in criminal cases.

Public Cffice, Political Activities and Affiliations:

(a) List chronologically any public offices you have held,
federal, state, or local, other than judicial offices,
including the terms of service and whether such positions were
elected or appointed. If appointed, please include the name
of the individual who appointed you. Also, state
chronologically any unsuccessful candidacies you have had for
elective office or nominaticons for appointed office for which
you were not confirmed by a state or federal legislative body.

ANSWER : None

(b) Have vou ever held a position or played a role in a
political campaicn? If so, please identify the particulars
of the campaign, including the candidate, dates of the
campaign, your title and responsibilities.

ANSWER : Yes, In 1978 I was co-chairman of the Fairbanks
cffice of Walter J. Hickel’'s campaign for Governor of aAlaska.
I helped organize campaign rallies and similar events, passed
out campaign literature, put up signs, and participated in
parades and similar functions.

Legal Career: Please answer each part separately.

(a) Describe chronolcgically your law practice and experience
after graduation from law school including:

(1) whether you served as clerk to a judge, and if so,
the name of the judge, the court, and the dates of
the period you were a clerk;

ANSWER: After graduating from law school I went to work as
a law clerk for the Superior Court in Fairbanks. I clerked for
Judges Taylor, Van Hoomisen and Hepp. I began my clerkship
in December of 1974 and concluded it in August of 1975. Prior
to this time, the judges had not had law clerks so it was an

10
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educational experience for all of us. I was used extensively
for research and writing, as well as for case management. I
also conducted hearings in probate and unceontested divorce

matters.

(2) whether vyou practiced alone, and 1if so, the
addresses and dates;

ANSWER : After my clerkship I went to work for the law firm
of Hughes, Thorsness, Gantz, Powell, and Brundin. I spent
roughly 17 years with this law firm.

(3) the datesg, names and addresses of law firms or
offices, companies or governmental agencies with
which you have been affiliated, and the nature of
your affiliation with each;

ANSWER : I began work at Hughes, Thorsness in August of 1975.
I was an associate for three years and then became a partner.
I was a partner with the law firm until my departure on
December 14, 1892. I worked at the Fairbanks office of
Hughes, Thorsness throughout my career with the law firm.

(b) (1) Describe the general character of your law practice
and indicate by date if and when its character has
changed over the years.

ANSWER: In late August of 1975, I was hired by the law firm
of Hughes, Thorsnesgs, Gantz, Powell & Brundin. After three
years, I became a partner wich this law firm and remained with
it for over 17 years. I eventually became managing partner
for the Fairbanks office and served on the management
commrittee of the law firm prior to my departure. I left the
firm to become a Superior Court Judge in December 1992.

During my tenure with Hughes, Thorsness, I was involved in
civil litigation, doing primarily defense work. I represented
insurance companieg, school boards, and local businesses as
well as many individuals involved in personal injury matters.

During the last roughly five years with Hughes, Thorsness, I
began handling a lot of administrative matters and represented
employers in workers’ compensation hearings. During this time
frame I appeared before the Workers’ Compensation Board on a
monthly basis.

(2) Describe your typical former clients, and mention
the areas, if any, in which you have specialized.

ANSWER : I represented insurance companies, school boards,
municipalities and local businesses. I also represented many
individuals in personal injury related matters as well as
profesgionals in malpractice cases.

11
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(c) (1) Describe whether you appeared in court freguently,
occasionally, or not at all. If the frequency of
your appearances in court varied, describe each such
variance, providing dates.

ANSWER: During the early part of my career I appeared in
superior court freguently and tried roughly one major jury
trial a year. During the last five years of my practice I
specialized in workers’ compensation watters as well as wy
other work and appeared before the Workers’ Compensation Board
on a monthly basis.

(2) What percentage of these appearances was in:

(A) federal courts
ANSWER : 5%

(B} state courts of record;
ANSWER : 70%

(C) othrer courts
ANSWER : 25% Workers’ Compensation Board.

(3) Indicate the percentage of these appearances in:

(A) civil proceedings:
ANSWER: 97%

(B) criminal proceedings
ANSWER : 3%

In my last nine years as a Judge, 40% of my work
load has been criminal, 30% domestic, and 30%
civil.

(4) State the number of cases in courts of record you
tried to verdict or judgment rather than settled,
indicating whether you were sole counsel, chief
counsel, or associate counsel.

ANSWER: It has been nine years since I left private
practice. I was in private practice for 17 vyears,
therefore I am attempting to reconstruct events wucn of
which occurred over twenty years ago. To the best of my
recollection, however, I tried roughly ten jury trials
and about the same number of non-jury trials before the

State Superior Court. There were dozens of workers’
compensation cases that I tried before the Workers’
Compensation Board. In every case I was sole legal
counsel at trial. I settled the vast majority of my
cases.

(5) Indicate the percentage of these trials that were
decided by a jury.

12
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ANSWER: 20%

(d) Describe your practice, 1f any, before the United States
Supreme Court. Please supply four (4) copies of ary
briefs, amicus or otherwise, and, if spplicable, any oral
argument transcripts before the U.S. Supreme Court in
connection with your practice.

ANSWER: None

(e) Describe legal services that you have provided to
disadvantaged persons or on a pro bono basis, and list
specific examples of such service and the amount of time
devoted to each.

ANSWER : I provided pro bono services throughout my
career as a lawyer as did many attorneys in Alaska. We
rad a very persistent pro bono coordinator. Initially

my pro bono work involved domestic or minor civil or
administrative matters. However, as time passed I became
fairly specialized in social security appeals. For the
last ten years of my private practice I generally had at
least one social security appeal. This would usually
involve consultations with the client and his physician,
an appellate brief, and a kearing before the social
security appellate judge. I am happy to say that I was
successful in all the appeals I took.

Litigation: Describe the ten (10) most significant litigated
matters which you personally handled, and for each provide the
date of representation, the name of the court, the name of the
judge or judges before whom the case was litigated anc the
individual name, addresses, and telephone numbers of co-
counsel and of principal counsel for each of the other
parties. In addition, please provide the following:

(a) the citations, if the cases were reported, and the docket
number and date if unreported;

(b) a detailed summary of the substance of each case
outlining briefly the factual and legal issues involved;

(¢) the party or parties whom you represented; and

(d) describe in detail the nature of your participation in
the litigation and the final disposition of the case.

ANSWER : Between 1975 and 1992 I handled hundreds of cases.
The files remained with the law firm and were apparently
destroyed five years after my departure. The court files have
been placed oa microfilm. Therefore, I am not readily able to
provide names or citations for all of these cases. All of my
jury trials, however, took place in the Superior Court in
Fairbanks.

13
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State v. Farl Russell was a double murder trial that took
three weeks to try in 1979 and involved two charges of first
degree murder against my client and a co-defendant. Qur
defense was that of defense of others. The conflict, which
at a mining site on the Alaska Canadian border, was basically
a wild west shootout and the issue was who started it. The
judge was Jay Hodges, who still resides in Fairbanks. He
currently is an assistant prosecutor in Fairbanks and can be
reached at 907 4%1-5970. The co-defendant was represented by
Harry Branson, who is now a Federal Magistrate in Anchorage,
Alaska. The jury deliberated three days. My client was
acquitted. The co-defendant was convicted of manslaughter.

Another case I tried in the late 1970s was (Clark v. Woody, &
personal injury case. Opposing counsel was Bixler Whiting
(deceased), and the judge was Judge Van Hoomisen (retired) who
still spends much of the vear in Fairbanks. I represented a
cab driver who was accused of negligently hittirg a bicyclist.
During the trial it became obvious that the plaintiff was
inflating her damages and not being candid. I obtained a
verdict less than my offer of judgment.

The third jury trial I tried was Bailey v. Lenard. The judge,
agair, was Judge Van Hoomisen and opposing counsel were John
Rosie and Bixler Whiting. This was a wrongful death case
where I represented the operator of an automobile that was
struck by a motorcycle and the cyclist was killed. After a
defense verdict, this matter was appealed to the Alaska
Supreme Court and affirmed.

Several years later I tried another aulomobile/motorcycle case
that involved a number of complex issues including sight

distances issues and accident reconstruction. The case was
Keen v, Weatter. The plaintiff’s attorney was Pat Brown
(retired). We beat our offer of judgment in this case.

I tried a rather complex property case in the late 1570s,
Wheat v. Bentley, before then Supericr Court Judge Alan
Compton. Justice Compton later became a Supreme Court Justice
and is now retired. He can be reached at 907 783 3189.

Opposing counsel was Peter Aschenbrenmer (907-456-3910). The
case involved several parties and many property related
issues. The case settled at the insistence of the Judge during
trial.

I tried other jury trialg and court trials over the years
before Judges Van Hoomisen, Taylor, and Blair, all of whom are
retired, but the names of the cases do not stand out. Opposing
counsel include John Rosie (retired), Irvin Ravin (retired),
Art Robson (retired), Richard Burke (deceased), Patrick Brown
(retired), anc Randy Ensminger. The case I defended against
John Rosie involved a claim against the State of Alaska as a
result of a serious automobile accident. He prevailed in this

14
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case inasmuch as he obtained a jury verdict $25,000 higher
than T had offered before trial. This was the only jury trial
that I felt I lost.

The cases I recall involving Irvin Raven, Patrick Brown, and
Randy Ensminger also arose out of automobile accidents. The
case involving attorneys Rcbson and Burke, Bovee v. Lasage,
664 P.2d 160 (Alaska 1983), arose from an alleged wrongful
arrest where I represented the Fairbanks City Police. I
recall a court trial early in my careexr where opposing counsel
was Mary Nordale and the Judge was Jim Blair. I represented
a liguor distributor trying to collect on a bill and she
represented the holder of the liquor license. She prevailed.
I can even vaguely recall several cases where the opposing
party represented Lhemselves at trial. One involved a claim
against the City of Fairbanks by a gentleman whose basement
was flooded with sewage. Although I was successful at trial
on behalf of the City, I found the plaintiff to have presented
a very strong case.

There are many attorneys still practicing in Fairbanks with
whom I was involved in litigation and who represented clients
in opposition to mine. They are familiar with my litigation
skills and practice. They include Winston Burbank, phone 907
452-2211; 711 Gaffney Rcad, #202, Fairbanks, Alaska, 99701;
David Call, 1020 Braneberry Lane, Fairbanks, Alaska 99709,
458-9464; John Burns, 100 Cushman Street, #311, Fairbanks,
Alaska, 99701, 452-1666; Robert Groseclose 714 4th Ave., #200,
Fairbanks, Alaska, 99701, 452-1855; Joe Paskvan 714 4th Ave.,
#301, Fairbanks, Alaske, 99701; Robert Downes 1008 16th Ave.,
#200, Fairbanks, Alaska 99701; Paul Barrett (retired) 479-
5283; Charles Cole, 406 Cushman, Fairbanks, Alaska 99701.

During the last four to six years of my practice, I tried
numerous workers’ compensation cases before the Alaska
Workers’ Compensation Boaxd. There were many different
opposing counsel and I represented numerous employers. I
would not be surprised to find that I handled several hundred
such cases. I was very successful and developed a good
rapport with the Workers’ Compensation Board. The only Board
member who still remains is a gentleman by the name of Fred
Browrn. He can likely comment con the quality of my workers’
compensation practice and his work number is 907-451-2898.

Criminal History: State whether you have ever been convicted
of a crime, within ten years of your nowmination, other than
a minor traffic violaticn, that is reflected in a record
available to the public, and if so, provide the relevant cates
of arrest, charge and disposition and describe the particulars
of the offense.

ANSWER:  No.

1s
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Party to Civil or Administrative Proceedings: State whether
you, or any buginess of which you are or were an officer, have
ever been a party or otherwise involved as a party in any
civil or administrative proceeding, within ten years of your
nomination, that is reflected in a record available to the
public. If so, please describe in detail the nature of your
participation in the litigation and final disposition of the
case. Include all proceedings in which you were a party in
interest. Do not list any proceedings in which you were a
guardian ad litem, stakeholder, or material witness.

ANSWER: No.

Potential Conflict of Interest: Explain how you will resolve
any potential conflict of interest, including the procedure
you will follow in determining these areas of concern.
Identify the categories of litigation and £financial
arrangements that are likely to present potential conflicts
of interest during your initial service in the position to
which you have been nominated.

ANSWER: I am committed to aveiding any conflict of interest
as a judge or. even the appearance of such a conflict. If I
detected the possibility of a conflict I would strictly comply
with the Judicial Cannons, notify the parties, and withdraw
from the case if appropriate. Because I have been a Judge for
nine years, there are very few possible conflicts of interest
that would concern me. I haven’t represented a client in
vears and therefore no conflicts of that type would likely
arise. I am a partner in a building in Fairbanks with several
other attorneys that would require disclosure and the likely
withdrawal from a case involving ther.

Outgide Commitments During Court Service: Do you have any
plans, commitments, or arrangements to pursue outside
ermployment, with or without compensation, during your service
with the Court? If so explair

ANSWER : No.

Sources of Income: List sources and amounts of all income
received during the calendar year preceding the nomination,
including all salaries, fees, dividends, interest, gifts,
rents, <royalties, patents, honoraria, and other items
exceeding $500. If you prefer to. do so, copies of the
financial disclosure report, required by the Ethics in
Government Act of 1978, may be substituted here.

ANSWER: See attached Financial Disclosure Report

Statement of Net Worth: Complete and attach the financial net
worth statement in detail. Add schedules as called for.

ANSWER: See Attached Financial Net Worth Statement.

16
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Selection Process: Is there a selection commission in your
jurisdiction to recommend candidates for nomination to the
federal courts?

(g} If so, did it recommend your nomination?

ANSWER: There is no selection commission in Alaska that
recommends candidates for the Federal Judiciary. However,
once a vacancy 1is announced attorneys are free to apply for
the position. Thereafter a bar poll is conducted by the
Alaska Bar Association and the candidates are rated by the Bar
with regard to their qualifications. In my case there were
19 candidates. I placed 4th on the Bar poll. The Senators
then reviewed the poll results and their independent
investigation and nominated three persons for the position.
The President then selected me from the three nominees.

(b) Describe vyour experience in the Jjudicial selection
process, including the circumstances leading to your
nomination and the interviews in which you participated.

ANSWER: I was quite satisfied with the process and felt that
it was handled well. After the Senators selected three
"finalists" for the position we each traveled to Washington
D.C. for an interview that was conducted at the White House.
T was interviewed by three persons, one representing the White
House, the other representing the Justice Department, and the
third from the Attorney General’s office. The interviews were
very professionally conducted.

(¢} Has anyone involved in the process of selecting you as
a judicial nominee discussed with you any specific case,
legal issue or question in a manner that could reasonably
be interpreted as asking or seeking a commitment as to
how you would rule on such case, issue or gquestion? If
so, explain fully.

ANSWER: No.

17
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FINANCIAL STATEMENT

ASSETS:

Cash on hand and in banks $ 7,500
U.S. Government securities --
Listed securities -
Unlisted securities --
Accounts and notes receivable --

Real estate owned (see attached) 363,000
Autos and other personal property 35,000
Cash value - life insurance 15,000
Other assets
10% interest in investment partnership 80,000
Flower shop net worth (Daisy A Day) 85,000
Retirement accounts 180,000
State of Alaska PERS, SBS & Deferred
MONY IRA 50,000
TOTAL ASSETS: $815,500
LIABILITIES:
Notes payable to banks - secured $142,000

(Bank of America home mortgage)
Notes payable to banks - unsecured -
Noteg payable to relatives --
Notes payable to others --
Accounts and bills due 7,000
Unpaid income tax
Other unpaid income and interest --
Real estate mortgages payable -
Chattel mortgages and other liens pavable --

Oczher debts -- kK

TOTAL LIABILITIES: $147,000
NZT WORTH: $668,000
TOTAL ASSETS AND LIABILITIES: $815,500

CONTINGENT LIABILITIES:

As endorser, comaker or guarantor -
On leases or contracts --
Legal claims ' -
Provision for Federal Income Tax --
Other special debt -

GENERAL INFORMATION:
Are any assets pledged? No

re you defendant in any suits or legal actions? No
Have you ever taken bankruptcy? No.

*%* My college-aged children have student loars from the State of
Alaska. My 21l-year old daughter has a car loan from Wells Fargo
Bank in Fairbanks with an outstanding balance of roughly $10,000.
Figures are estimates as of 11/1/01.

18
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REAL ESTATE SCHEDULE

Home

Bjerrmark Property
Chatanika Lake Property
Harding Lake Property

Paradis Village Time share

TOTAL:

i9

$240,000
24,000
55,000
26,000

18,000

$363,000
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oY FINANCIAL DISCLOSURE REPORT Report required by the Ethics in

Government Act of 1978, as amended
dev. 42000 Nomination Report (5 U.S.C. App. 4. Scc. 104-112)

1. Persor Reporting {Last nanze, first. middle initial)

2.Court or Organization 3. Date of Report

Beistlire, Ralph R.

. U.S. District Court, Alaska vy
. I i
T4 Tile | (Arficle 1 judges indicre aciive or senior "5 Report Type (cheek (yp0) [ Reporting Psriod
status; magisirate judges indicale : H
Sfidt- or pare-time) | % Nomination, Date 11/08/2¢01 1 or/errzo00
' i
{ .S, Dist. Court Judge Neminee

Initial Annual Fival f 1170172001

{ 7. Chambers or Office Address
I
! 101 Lacey Street

8. 0n the basis of thie information contained in this Report and any
modifications pertaining thereto, it is fn my opinion, in compliance
with applicable laws and regulations.

H . i
| Fairmanks, BK 99701 |
| Reviewing Officer . Date

i IMPORTANT NOTES: The instructions accompanying this forat must be followed. Complete all parts.
i checking the NONE box for each seciion where yor have 1o reportable information. Sign on the last page.

1. POSTITONS ~ (Reporting individeal only see pp. 9-13 of fastructionsy)
POSITION

NAME OF ORGANIZATION /ENTITY
NONE (No reportable positions.)

1 Executive Board Member, Yoluateer Position ‘Boy Scouts of America

2

. AGREEMENTS (Reporting individual only: see pp. 1416 of Instructions.)

DATE . PARTIES AND TERMS
D NONE (No reportable agreements.)

1 2000-01 State of Alaska Judicial Retirement - eligible for reduced benefits at ade 55,
2 2000-01 state of Alaska SBS (Supplemental Benefits System) - eligible upon retirement.
2 2000-01

State of Alasks Deferred Compensation - eligible upon retirement.

Y. NON-INVESTMENT INCOME  (Reporting individual and spa;nm: see pp. 17-24 of Instructions)

DATE SOURCE AND TYPE GROSS INCOME
| NONE  No reportabic nom-investment income.) (yours, not spouse’s)
1 200061 Spouse owns and operates Daisy A Day Floral at 4001 Geist Averue, Fairbanks,
Alaska
2 2000 State of Alaska salary $107,256
3 20m State oI Rlaska salary as of 10/26/0L 588,253
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| Name of Person Reporting ¢ Date of Report

FINANCIAL DISCLOSURE REPORT ! Beistline, Ralph R. P/

IV. REIMBURSEMENTS - transpt;rtation,lodging, food, entertainment.

(ncludes those to spouse and dependent children. See pp. 25-28 of Instructions.)

— SOURCE DESCRIPTION
: NONE (No such reportable reimbursements.)

Exempt

V. GIFTS

(Indludes those to spouse and dependent children. See pp. 29-32 of Instructions)

SOURCE - DESCRIPTION VALUE
" NONE  (No such reportable gifts.) “

1 S Ezempt

VI. LIABILITIES

(Includes those of spouse and dependent cirldren. See pp 33-35 of Instructions)

R CREDITOR DESCRIPTION VALUE CODE*
! | NONE (No reportable liabilities.}

1 penali State Bank wifes business venicle K

2

3

. —

s .

. —
* VAL CODES:J=$15,000 or less K=515,001-$50,000 1L=850,001 to $100,000 M=5100,001-$250,000 N=5250,001-8500,000 )

! 0=8500,001-$1,000,000 P1=51,000,001-§5,000,000 P2=35,000,001-525,000,000 P3=525,000,001-550,000,000 P4=$50,000,001 or morc
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[ Name of Person Reporting.
FINANCIAL DISCLOSURE REPORT ‘!Beistline, Ralph R.

T Date of Report
VA

4 Thiclides hoir of sponse and
VIL Page "1 INVESTMENTS 2nd TRUSTS -~ income, value, transactions ependent chitdren. See pp. 36-54 of tnstructions.}

: A IB. ic. B,
Description of Assets ) ! Il\com.: durin; Gross value . Transactions during reporting period
- N reporting period “atend of
(including trust asscls) H .
| i Teporting
i  period :
m @ W@ .M T ot cxempt from disclosure
“x1” : Amount - Type -Value: Value : Type -
| Place (%" afier cach asset Code  (eg. ‘Code iMethod (e.g., buy, @ 3 e
i exempt from prior disclosure. {AH) dividend, (-P) ‘Code | sel, partial ! Date: :Value,Gain | ldentity of
. rentor £(Q-WV) | sale, ' Monlh-:Cade Cade - buyerfsclicr
; interest) | merger, Day  ((J-P) (A-H); (fprivate
H ; redemption) H ! travsaction)
f T NONE  (No repartable income,assets, ar i i T
I i transactions.) H ' H
| 1 MONY Life Insurance IRA iNone 13 W Exempt i
§ i
I - i |
2 hlaska State Supplemental iNone L T {Exempt ! i
Benefit System (SBS) : i 1
3 State of Alaska - Deferred iNone K T l
H Compensation ; : : N ;
4 KHTGPGB Investments 81 - 9.7% DpL [ w (Exempt R : i
interest in bldg partnership 1 i H H
; T ‘ ;
5 ] P )
Ao |
5 3 -
B R : ;
i P : P
3 H B i i :
; [
P10 . . t
i ;
BT
i i
12 i H
: [
13 i i
f ) i
14 | H i g
! !
s - T .
- H t
H H
15 :
P H ] H
i ; ; i i
i : i o
D=55,001-315,000 E=S15,001-550,000

{1 Inc/Gain Codes: A=S1,000 o less
i (Col.BI,D4) F=§50,001-5100,000

B=81,001-52,500
G=$100,001-51,000,000

C=$2,501-55,000
H1=$1,000,001-5,000,000

H2=55,000,001 or more

T3 ValCodes:  J=815,000 or less
§(Col.CI,D3)  O=5500,001-51,000,000°

K=315,001-550,000
P1=51,000,001-55,000,000 P2=$5,000,001-525,000,000 P3=525,000,001-850,000,000 P4=550,000,001 ot tore

1=550,001-5100,000

M=§100,001-5250,000 'N=5250,001-5500,000

: 3 Val Mth Cades: Q=Appraisal

i U=Book Value

i (Col.C2) V=Other

R=Cost {real estate only)

S=Assessment
W=Estimated

T=Cash/Market
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Name of Person Reporting

‘ | Date of Report
FINANCIAL DISCLOSURE REPORT } Beistline, Ralph R. Lo
VIHL ADDITIONAL INFORMATION OR EXPLANATIONS.
(Indicate part of report,)

| Name of Person Repetting i Date of Report

H 1
FINANCIAL DISCLOSURE REPORT | peistline, Ralph R. s

IX. CERTIFICATION

I certify that all the information given above (including information pertaining to my spouse and minor or
dependent children, if any) is.accurate, true, and complete to the best of my knowledge and belief, and that any
information not reported was withheld because it met applicable statutory provisions permitting non-disclosure.

I further certify that earned income from outside employment and honoraria and the acceptance of gifts which
have been reported are in compliance with the provisions of 5 U.S.C. app. 4, section 501 et. seq.. 5 U.S.C. 7353
and Judiciel Conference regulations.

signatuze

oa«:eg }Q;}@N\\QQV q) Zw]

Note: Any individual who knowingly and wilfully falsifies or fails to file this report
may be subject to civil and crimiral sanctions (S U.S.C. App. 4, Section 104).

FILING INSTRUCTIONS :
Mail original and three additienal copies to:

Coramittee on Financial Disclosure
Administrative Office of the United States Courts !
One Columbus Circle, N.E.
Suite 2-301

‘Washington, D.C. 20544
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Senator FEINGOLD. Thank you.

Next, we will hear from David Charles Bury, nominee to the U.S.
District Court for the District of Arizona. Mr. Bury is a graduate
of Oklahoma State University and the University of Arizona Col-
lege of Law. Mr. Bury is currently an attorney in private practice
in Tucson, Arizona.

I thank you for being with us today. Are there members of your
family or other supporters here today whom you would like to in-
troduce to the committee, and also, if you would like to make any
opening remarks, you may proceed.

STATEMENT OF DAVID CHARLES BURY, NOMINEE TO BE
DISTRICT JUDGE FOR THE DISTRICT OF ARIZONA

Mr. Bury. Yes. Thank you, Mr. Chairman. I would like to intro-
duce my wife, Debbie, my daughter, Amanda. Mandy is a school
teacher in Tucson and left her fourth graders for a couple of days
to come here. I have two sons who are not able to be here, Chris-
topher and Jordan.

I have no opening statement to make other than to thank the
chairman for convening this meeting and giving me the honor of
being here. Thank you, sir.

[The biographical information of Mr. Bury follows:]
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I. RIOGRAPEICAL INFORMATION (PUBLIC)

Full name {include any former names used.)
David Charles Bury

Address: List current place of residence and office
address {es).

Residence: Tucson, Arizona

Office: 2606 Fast 10* St., Tucson, Arizona 85716
Date and place of birth.

December 9, 1942 Tulsa, Oklahoma

Marital Status (include maiden name of wife, or husband's
name) . List spouse's occupation, employer’s name and
business addressies).

Married to Deborah Apperson Bury, ma-den name Deborah Mae
Apperson. Part-time teacher for Tucson Unified Schools,
1010 East 10 3t., Tucson, Arizona §3719.

Sducation: List each college and law school you have
attended, including dates of attendance, degrees received,
and dates degrees were granted.

Oklahoma State University, 1960-1964, BS 1964
Tulsa University, summer session, 1962
University of Arizona Collece of Law, 1964-1967, JD 1967

Employment Record: List (by year) all business or
professional corporations, companies, ifirms, or other
enterprises, partnerships, institutions and organizations,
nonprofit or otherwise, including firms, with which you were
connected as an officer, director, partner, proprietor, or
employee since graduation from college.

1964-1965 Sales and delivery, Fuller Brush Company
1966 lLaw clerk, Robertson, Childers, Burke & Drachman
1967-1971 Lawyer assoclate, Robertscon & Fickett, P.C.
1971-1973 Partnexr, Everett & Bury, P.C.

1973-1983 Partner, Everett, Bury & Moeller, P.C.
1983-1987 Partner, Bury & Moeller, P.C.

1987-1988 Partner, Bury, Moeller & Humphrey, P.C.
1988-2000 Partner, Bury, Moeller, Humphrey § 0'Meara
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2001l-present Partner, Bury, Moeller, O'Meara & Gage, P.C.
Board member, Desert Christian High School, 1993-1996

Military Service: Have you had any military service? If
so, give particulars, including the cates, branch of
service, rank or rate, serial number and type of discharge
received.

No

Honors and Awards: List any scholarships, fellowships,
honorary degrees, and honorary society memberships that you
belleve would be of inlerest to the Committee.

Advocate, American Board of Trial Advocates

Fellow, American College of Trial Lawyers, inducted 1986

Listed in “Best Lawyers in America” for the last seven years
as voted upon Dy peers

Bar Associations: List all bar associations, lecal or
judicial-related committees or conferences of which you are
or have been a member and give the titles and dates of any
offices which you have held in such groups.

American Bar Association

State Bar of Arizona

Pima County Bar Association

Lewyer Representative, Ninth Clrcuit Judicial Conference
Commission on Trial Court Appointments for Pima County
Disciplinary Committee, State Bar of Arizona

Other Memberships: List all organizations to which you
belong that are active in lobbying before public bodies.
Plezse list all other organizations to which you belong.

No organizations that lobby
Cases Adokes Baptist Church
Young Life

Court Admission: List all courts in which you have been
admitted to practice, with dates of admission and lapses if
any such memberships lapsed. Please explain the reason for
any lapse of membership. Give the same informalbion for
administrative bodies which require specizl admission to
practice.

Arizona state courts, 1967
United Stetes District Court, District of Arizona, 1968

2



12.

13.

14.

15.

16.

352

United States Supreme Court, 1999

Published Writings: List the titles, publishers, and dates
of books, articles, reports, or other published material you
have written or edited. Please supply ore copy of all
published material not readily available to the Committee.
Also, please supply a copy of all speeches by you on issues
involving constitutional law or legal policy. If there were
press reports about the speech, and they are readily
available to you, please supply thenm.

None

Health: What is the present state of your health? .List the
date of your last physical examination.

Good health
Date of last physical examination June 25, 2001.

Judicial Qffice: State (chronologically) any judicial
offices you have held, whether such position was elected or
appointed, and a description of the jurisdiction cf each
such court.

None

Citations: If you are or have been a judge, provide: (1)
citations for the ten most significant opinions you have
written; (2} a short summary of and citations for all
appellate opinions where your decisions were reversec or
where your judgmert was affirmed with significant criticism
of your substantive or procedural rulings; and (3) citations
for significant opinions on federal or state constituticnal
issues, together with the citation to appellate court
rulings on such opinions. If any of the opinions listed
wers not officially reported, please provide copies of the
opinions.

Not applicable

Public Office: State (chronologically) any public offices
you have held, other than judicial offices, including the
rerms of service and whether such positions were elected or
appointed. State (chrorologically) any unsuccessful
candidacies for elective public officc.

None
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17. Legel Career:

a. Describe chronologically your law practice and
experience after graduation from law school
including:

1. whether you served as clerk to a judge,
and 1f so, the name of the judge, the
court, and the dates of the period you
were a clerk;

Never served as a clerk to a judge

2. whether you practiced alone, and 1if so,
the addresses and dates;

Never practiced alone

3. the dates, names and addresses of law
firms or offices, companies or :
governmental agenciles with which vou
have been connected, and the nature of
your connection with each:

Lawyer associate, 1967-.971, Robsrtson
& Fickett 32 N Stone Suite 1900,
Tucson, Arizona 85701
Partner, 1971-1973, Everett & Bury, P.C.
32 N. Stone, Suite 1100, Tucson,
Arizona 85701
Pertner, 1973-1983, Everett, Bury &
Moeller, P.C., 2606 E. 10 St.,
Tucson, Arizona 85716
Partner, 1984-1987, Bury & Moeller,P.C.
2606 E. 10% St., Tucson, AZ 85716
Partner, 1987-1988, Bury, Moeller &
Humphrey, P.C., 2605 E. 10 St.
Tucson, Arizona 85716
Partner, 1988-2000, Bury, Moeller,
Eumphrey & O'Meara, P.C.,
2606 E. 10% St., Tucson, Arizona
85716
Partner, 2001, Bury, Moeller, O’Meara %
Gage, 2.C., 2606 E. 107" St.
Tucson, Arizona 85716

b. 1. What has been the general character of your
law practice, dividirg it into periods with
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dates if its character has changed over the
years?

1967-1969, general practice in large law
firm, including domestic relations,
research and writing, real estate and
business law.

1970-present, trial lawver in civil
litigation and sone commercial
litigation. Primarily, retained by
insurance carriers to defend civil
cases of all types.

Describe your typical former clients, and
menticn the areas, if any, in which you have
specialized.

Wal-Mart, Raytheon Missile Systems, Pima
County, Kemper Insurance, Aetna Insur-
ance, Safeco, Home Irnsurance, Farmers
Insurance, Travelers Insurance, USF&G
and others. Defended medical and legal
malpractice cases, products liability
and construction site cases. Defended
governmental entities in false arrest,
assault and battery and road design and
construction cases. Defended teachers
and the school district in schocl re-
lated claims. Retained by a carrier to
handle cases in the spectator sports
area such as Colorado Rockies and the
hockey arena and race car track. Some
representation of beth employers and
employees in employment cases such as
wrongful termination.

Did you appear in court frequently,
occasionally, cr not at all? If the
freguency of ycur appearances in court
varied, describe each such variance, giving
dates.

Frecuently over the past 30 years.

What percentage of these appearances was in:
(a) federal courts;

wn
g
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(b) state courts of recoxd;
95%

{c) other courts.

3. What percentage of your litigation was:
(a) civil;
100%

{b) criminal.

4. State the number of cases in courts of record
you tried to verdict or judgment (rather than
settled), indicating whether you were sole
counsel, chief counsel, or associate counsel.

250 as sole counsel

5. What percentage of these trials was:
{a) jury:

80-90% oxr over 200 jury trials
(b) non-jury.

10-20%

18. Litigation: Describe the ten most significant litigated
matters which you personally handled. Give the citations,
1f the cases were reported, and the docket number and date
if unreported. Give a capsule summary of the substance of
each case. Identify the party or parties whom you
represented; describe in detail the nature of your
participation in the litigation and the final disposition of
the case. Alsc state as to each case:

{a) the date of representation;

(o} the name of the court and the name of the judge or
judges before whom the case was litigated; and

(c) the individual name, addresses, and telephone
numbers of co-counsel and of principal counsel for
each of the other parties.
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(1) Coronado v. Wal-Mart Stores, Inc.

Case number: US District Court, District of Arizena
#93-CV-661
12/14/83 <o 12/7/95
Judge: Alfredo Marquez

Attorneys: Plaintiff
Richard J. Gonzales
3501 N. Campbell Ave., $102, Tucson,
Arizona 85719
520-327-1121

Co-defendant .Double Check Security

Samuel D. Alfred

3430 E. Sunrise Dr., #200, Tucson,
Arizona B5718 520-792-1181

Defendant Wal-Mart Stores, Inc.
David C. Bury

Summary: The case was filed by a 10 year old female Mexican
National against Wal-Wart and a cowmpany providing security
services to Wal-Mart. The girl entered the country at the
border with her two brothers and went to the Wal-Mart in
Nogales, Arizona. A security guard enticed the girl outside
and to the back of the store property and raped her. Her
attorneys alleged negligence in the hiring and supervision
of the security guard. They also alleged that Wal-Mart had
notice of the risk of harm when the guarc left the store
with the girl. The plaintifs made an offer of proof of
Hedonic damages with an expert and the court rejected the
testimony. Both sides called experts in security. The
claims for damages submitted to the jury were for physical
and emotional injuries. The jury fouad for both defendants.

2) Valley National Bank as Conservator of the Estate of
Martha Pray v. NASCAR

Case number: Pima County Superior Court $220940
Zppeal: 2 CA-CV 5918
12/17/84 to 8/28/8%
Judge: Michael J. Brown

Attorneys: Plaintiff
Silas H. Schultz and Michael F. Rollins
4280 N. Campbell Ave., $#214, Tucson,
Arizona 85718
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520-577-7777

Defendants NASCAR and Tucson Raceway
David C. Bury

Summary: The plaintiff went to the local automobile race
track with her husband. They were allowed to enter the pit
area after signing a release of liability. The plaintiff
was sitting in a lawn chalr near the track when a race car
left the track during a race and struck her. She sustained
brain injuries rendering her legally incompetent. A conser-
vator was appointed on her behalf to bring the cleim for
damages. The plaintiff alleged the release was void as
against public policy. She alleged the track operator was
negligent in failing to provide for spectator safety. She
alleged NASCAR was negligent for starting a race with
srectators in a zone of danger. After a two week trial, the
jury found for all defendants. The judgment was affirmed

on appeal. The case is cited in Arizona as authority that

a pre-accident release is valid if the language of the agree-
ment is clear and unambiguous.

3) Lopez v. Chesebrough Ponds, Inc.

Case number: Pima County Superior Court #161860
10/26/76 to 8/17/78
Judge: Jack T. Arnold

Attorneys: Plaintiff
Dale Haralson
1 S. Church Ave., #900, Tucson, Arizona
85701
520-792-3836

Defendant Chesebrcugh Ponds
David C. Bury

Summary: Claim for second and third degres burns over a
substantial portion of the body of a five year old boy.

His mother had been shopping and left her grocery bags on
kitchen counter and a bottle of Cutex nail polish remover
was in one bag. Boy used the drawers to climb onto the
counter, found the colorful bottle, poured contents into
the toaster and ignited the liquid. He ran tc his parents
fully engulfed in flames. Plaintiff contended that the
liquid was dangerously flammable and did not have a warning.
Further, tkat the product was defective because it did not
have a child-proof cap. Two week jury trial with courtroon
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demonstrations of flammable household products and expert
testimony from an engineer and a psychologist regarding
product warnings. Plaintiff asked the jury for more than
52,00C,000 and the jury found for the defense.

4} Nirschel wv. Dumond Chemicals, Inc.

Case number: Pima County Superior Court #300513
6/27/94 to 4/28/98
Judge: Charles S. Sabalos

Attorneys: Plaintiff
Thomas J. Davis and Anthony Terry
4750 N. Oracle Rd., #210, Tucson, Arizona
85705
520-624-1774

Co-counsel for Dumond Chemical

David C. Bury and

Larry C. Crown

2800 N. Central Ave., #1800, Phoenix
Arizora 85004 6C2-234-7800

Summary: This was a products liability case against the
manufacturer of a lead paint remover. It was alleged that
the produc: was dangerously toxic and defective because the
warnings and instructions for use were inadequate. The
plaintiff was preparing to use the product with a high
pressure paint sprayer when he was exposed to a mist which
he inhaled. He suffered immediate burning in his lungs.

He developed chronic obstructive lung disease and was
totally disabled from work. He further claimed that he may
need a lung replacement procedure. The issue at trial was
causation. The defense claimed that the produact did not
cause the injury. The plaintiff was a smoker and had
evidence of lung damage prior to the accident. Both sides
cffered testimony from lung specialists and toxicologlsts.
Discovery and trial dutles shared with co-counsel Larzry
Crown. After & two week jury trial, there was a verdict

in favor of the defendant manufacturer.

5) Alan Bogutz, as Personal Representative for the Estate of
Matthew Bole

Case number: Pima County Superior Court #234747
7/7/86 to 9/2/92
Judge: Lina Rodriquez
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Rttorneys: Plaintiff
Silas Shultz and Michael Rollins
4280 N. Campbell Ave., #214, Tucson,
Arizona 85718
520-577-7777

Defendant Kinder Care

Michael Gothreau, deceased

335 N. Wilmot Rd., #500, Tucson, Arizona
85711

520-748-2440

Defendant Tucson Unified School District
bavid C. Bury

Summary: Seventeen year old driver, not a party at the time
of trial, struck and killed a six year old boy crossing the
street on a major thoroughfare. The boy left school after
hours when he was supposed to be picked up by daycare
provider Kinder Care. The driver failed to arrive and the
claim against the school was a lack of supervision and
control of the child. Jury fourd for the defendant school
district and 100% damages against Kinder Care. Awarded
damages in the amount of $1,400,000.

©6) McCabe v. Tucson Psychiatric Institute

Case number: Pima County Superior Court #302875
1/31/95 to 2/12/97
Judge: Michael Alfred

Attorneys: Plaintiff
Alexander L. Sierra
"1 S. Church Ave., #1600, Tucson, Arizona
85702
520-628-8700

Defendant Tucson Psychiatric Institute
David C. Bury

Summary: Plaintiff’s deceased husband sought psychiatric
care with the defendant clinic for major depression. He

had a prior hospitalization for depression and suicide
ideation, was treated and released. He made a prior

suicicde attempt. He was interviewed by the defendant intake
worker who was not given a history of the prior attempt even
though the wife was present. The patient was given a re-
ferral for outpatient therapy and before that appointment

10
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and two days after the intake he hung himself from a beam
in the living room of the family residence. He was found
by his wife and teenage daughter. Plaintiff’s standard of
care expert testified that the patient presented with
symptons giving notice to the clinic that he was a clear
suicide threat and should have been retained until the prior
medical records could be reviewed and that he should have
besn admitted as an inpatient. Tried the case to a jury
with a psychiatrist expert who reviewed all medical records
and testified that the patient did not present as a suicide
threat. Verdict for the defendant.

7) Chapman v. Levi-Strauss

Case number: Pima County Superior Court #197007

10/26/81 —o 4/24/84
Judge: Jack T. Arnold

Attorneys: Plaintiff
William T. Healy and James Dyer
5210 E. Williams Cir., #720, Tucson,
Arizona 85711
520-790-1400

Defendant Levi-Strauss
David C. Bury

Summary: The plaintiff was an electrician working on an
electrical junction box when a spark ignited his Levi jeans.
He was engulfed in flames and sustained secona and third
degree burns. He clailmed that the jean material was
dangerously flammable. Both parties offered expert testimony
from textile engineers. There were courtroom demonstrations
with flammable materials. One theory was that jeans are
more flammable after continued wear because of the change

in material characteristics of the cotton content in the
material. The plaintiff contended ths fabric violated the
Flammable Fabrics Act. The jury found the prcduct was not
defective.

8) Maders v. Diversified Design

Case number: Pima County Superior Court #260762
9/18/89 to 5/12/94
Judge: Robert Buchanan
Attorneys: Plaintiff

11
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Bernazd I. Rabinovitz
721 N. 47" Ave., Tucson, Arizona 85717
520-624-5526

Defendant Diversified Design
David C. Bury

Sumnary: The plaintiff was an employee of a roofing con-
tractor applying roofing materials on a commercial job and
was backing up in the process and fell through an opening in
the roof structure that was framed to contain a roof access
ladder in the finished structure. He fell twenty feet
sustaining head injuries and permanent brain damage re-
sulting in total disability. The claim was against the
general contractor for failure to provide a safe place to
work for the employees of subcontractors. Expert testified
that the failure to cover the opening or protect it by a
rail was in violation of OSHA. Defendant offered testimony
that it had been covered and was removed. Experts in
neuropsychiatry were used and cross examined by both sides
regarding the extent of plaintiff’s cognitive impairment.

A& special action was taken by plaintiff shortly before
trial regarding discovery and evidentiary rulings by the
court. After eight day trial, jury found in favor of the
defendant.

9) Cornett v. Pace Construction Company and ARK Wall Systems

Case number: Pima County Superior Court #248835
2/5/88 to 12/18/89
Judge: James C. Carruth

Attorneys: Plaintiff
J. Patrick Butler
3320 M. Campbell Ave., #150, Tucson,
Arizona 85719
520-325-0700

Defendant ARK Wall Systems

Jack Redhair

33 N. Stone Ave., #1700, Tucson, Arizona
85701

520-623-4353

Defendant Pace Constructior Compary
David C. Bury

Summary: Plaintiff was a drywall installer on a job site

12
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and in the process of taping the drywall he fell through
an unprotected elevator shaft sustaining paralyzing
injuries. Plaintiff offered expert testimony from an
engineer/construction expert supporting a theory that the
opening was in violation of OSHA. During the testimony at
trial, counsel for co-defendant asked a qguestion of a
witness that resulted in the judge declaring a mistrial.
The matzer was later settled for 31,250,000.

10) McKay v. Industrial Commission

Case citation: Court of Appeals of Arizona, 6 Ariz.
App. 381(1967)
Supreme Ccurt of Arizona, 103 Ariz. 191
(1968)

Attorneys: Industrial Commission of Arizona
Spencer K. Johnston
2675 E. Broadway Blvd., Tucson, Arizona
85716
520-628-5188

Petitioner Betty Hult McKay
David C. Bury

Summary: The Industrial Commission denied my client
benefits finding that her accident did not occur in the
course and scope of her employment. A Writ of Certiorari
was taken to the Court of Appeals of Arizona. That court
was persuaded to set aside the award of the Industrial
Commission. The court concluded that shke was within the
course and scope based upon her testimory that, although
she was on her way home, she ran a business errand on the
way and had more business to conduct at home. The Court
of Apoeals hac only been established since 1965. 1In
making its ruling, the court had to review an opinion of
the Supreme Court of Arizona and found contrary to that
opinion and established a more “liberal view”. The
Industrial Commission then filed a Petition for Review
by the Supreme Court of Arizona. That court vacated the
opinion of the Court of Appeals and reinstated the award
of the court kelow. The court said: “Whekher prior
decisions of the highest court in a state are to be
disaffirmed is a question for the court which makes the
decisions.” The case is oft-cited for the dual-purpose
rule for an issue regarding course and scope of employ-
ment. It is also significant for the instruction of the

13
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court regarding the authority of rulings of the Court of
Appeals of Arizona.

Legal Activities: Describe the most significant legal
activities you have pursued, including significant
litigation which did not progress to trial or legal
matters that did not involve litigation. Describe the
nature of your participation in this question, please omit
any information protected by the attorney-client privilege
(unless the privilege has been waived.)

Pooley v. National Hole in One Association,US District
Court, District of Arizona, there was a claim
made on behalf of client Pooley for viclation of his
right to publicity. The defendant organization used
the professional golfers likeness from TV coverage of
his hole-in-one in its advertising without his per-
mission. There was no authority in Arizona in
support of such a claim but the judge ruled by motion
Tor Partial Summary Judgment allowing the claim. The
matter was favorably settled.

A teenage girl sustained fatal injuries during a take-down
restraint at a local juvenile residential treatment
center. Criminal charges were filed against the
technicians alleging death by restraint asphyxia.
There was considerable adverse publicity about the
institution. I was retained to handle the civil case
and resolve the matter without litigation. It was
settled and the release contains a confidentiality
clause as to the amount. The matter was referred to
as Campos v. Desert Hills.

I was retained by a large law firm to defend against
allegations of wrongful discharge, slander and a
complex fee dispute regarding cases being handled by
the former associates. A focus group was used to
to discover juror attitudes and found there was more
concern with the slander allegations than the
wrongful discharge. What seemed to be a case without
a resolution was settled two days before trial. The
case was Hofmann and Kuhnlein v. Goldberg and
Osborne. The client and ary contact about this case
would be John Osborne, 33 K. Stone Ave., #1850,
Tucson, Arizona 85701. 520-620-3975. The settlement
was confidential.
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In Pierce v. Casas Adobes Baptist Church, the church had
inadeguate liability limits in an accident in which a
church van rolled and rendsred a ycuth a paraplegic.
The limits were in the amount of one-million dollars
and the request exceeded two-millicon dollars in a case
where there was no defense on liability. Plaintiff
waived a jury and we tried the case to the court with
a finding of $900,000 in damages.

Have on occasion served as arbitrator in alternative
dispute resolutions.

Moot court judge for the Jenckes competion for the
American College of Trial Lawyers

II. FINANCIAL DATA AND CONFLICT CF INTEREST (PUBLIC)

List sources, amounts and dates of all anticipated receipts
from deferred income arrangements, stock, options,
uncompleted contracts and other future benefits which you
expect to derive from previous business relationships,
professional services, firm memberships, former employers,
clients, or customers. Please describe the arrangements
you have made to be compensated in the future for any
financial or business interest.

Employment Agreement provides for the payment of employee
share of work in progress. It is to be paild ocut over
a period of 5 years in equal annual installments.

Stockholders Agreement provides that the corporation
purchase shares of stock owned by shareholder at the
time of termination. The amount is payable within 180
days of termination.

Ownership interest in two office buildings that are leased
to the law firm of Bury, Moeller, O'Meara & Gage. The
successor firm would continue the lease and I would
receive rental income.

Explain how you will resolve any potential conflict of
interest, including the procedure you will follow in
determining these areas of concern. Identify the
categories of litigation and financial arrangements that
are likely to present potential conflicts-of-interest
during your initial service in the position to which you
have been nominated.

15
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It is permissible for a judge to receive payment for his
interest in his former law firm for services rendered
before becoming a judge. It is anticipated that an
exact amount and payment period can be determined at
the time of termination. There would be no sharing in
the profits of the former firm. There would be a
recusal in any case in which the former firm or any
lawyer thereof is involved until full payment has been
made. The same would apply to the payment of rental
income.

A retirement plan will remain in the former firm for up to
one year according to the terms of the plan but then
removed. Recusal would be appropriate in any case in
which the former firm is involved.

A client list will be prepared at termination from employ-
ment at the law firm for conflict checks by staff
regarding prior representation in a matter coming
before the court.

I would follow the canons of The Code of Judicial Conduct.

Do you have any plans, commitments, or agreements to pursue
outside employment, with or without compensation, during
your service with the court? If sc, explain.

No

List sources and amounts of all income received during the
calendar year preceding your nomination and for the current
calendar year, including all salaries, fees, dividends,

interest, gifts, rents, royalties, patents, honoraria, and
other items exceeding $500 or more (If you prefer to do so,
copies of the financial disclosure report, required by the
Ethics in Government Act of 1978, may be.substituted here.)

See attached financial disclosure report.

Please complete the attached financial net worth statement
in detail (Add schedules as called for).

See attached FINANCIAL STATEMENT NET WORTH form.

Have you ever held a position or plaved a role in a
political campaign? If so, please identify the particulars
of the campaign, including the candidate, dates of the
campaign, your title and responsibilities.

No
16
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Report required by the Ethics in
Government Act of 1978. as amended
(5 U.S.C App. 4. Sec. 101-112)

FINANCIAL DISCLOSURE REPORT

Nomination Report

AQ-10 ()
Rev. 122000

1. Person Reporting (st name, first, middle initial) 2. Court o Organization 3. Date of Report

Bury, David C. J.8. - Arizena 09/12/200%
A Title  (Article I1] judges indicate active o senior 5. Report Type (check type) 5. Reporting Period
status: magisirate judges indicate N 01/01/2000
Sull- or part-time) Nomination, Date °0°/19/2001 o
Distzict Judge nominee Initial Annual Final 08/31/2001

8. On the basis of the information contained in this Report and any
modifications pertaining thercto, it is in my opinion, in compliance
with applicable laws and regulations.

7. Chambers or Office Address
2506 . 10th Street
Tueson, Arizona 85718

Reviewing Officer R Date

IMPORTANT NOTES: The instructions accompanying this form must be followed. Complete all parts,
checking the NONE box for each section where you have no reporiable information. Sign on the last page.

I. POSITIONS (Reporting indivicual only: see pp. 9-13 of Instructions,)

POSITION

NONE (No reportable positions.)

1 president

2 President

NAME OF ORGANIZATION/ENTITY

Bury, Moeller, O'Meara & Gage

Bury, Moeller, Humphrey & O'Meara

II. AGREEMENTS (Reporting individual only: see pp.14-16 of Instructions,)

DATE

NONE (No reportable agreements.)

PARTIES AND TERMS

1 2000 Bury, Moeller, Humphrey & O'Meara Pension Plan wita former law firm, control
2 2000 Bury, Moeller, Humphrey & O'Meard Employment Agreéement for payment of interest in
former law fira.
3 2000 Bury, Moeller, Humphrey & G'Meara Stockholder's Agreement for payment of value of
stock in former law firm.
I, NON-INVESTMENT INCOME  (Reporting individual and spouse. see pp. 17-24 of Instructions.)

SOURCE AND TYPE GROSS INCOME

(yours, not spouse's)

DATE

NONE  (No reportable non-investment income.)
11999 Bury, Moeller, Humphrey & O'Meara $198,600
2 1999 Tucson Unified School District

3 2000 Bury, Moeller, Humphrey & O'Meara $145,600

4 2000 Tacson Unified School District
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Name of Person Reporting Date of Report

FINANCIAL DISCLOSURE REPORT ®ury, David . 03/12/209%
SECTION HEADING. (indicaw pan of report)

Information continued from Parts I throug
2 NCOME {cont'd.)

Line Date Source and Type Gross Inceme

VI, inclusive.

O'Meera &
Schocl Dis

$27.350C

o o
©
=4
S e
ft
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Name of Person Reporting

FINANCIAL DISCLOSURE REPORT  Bury, oavid C.

Date of Report
09/22/2001
IV. REIMBURSEMENTS -- transportation, lodging, food, entertainment.

(Includes those to spouse and dependent children. See pp. 25-28 of Instructions )

SOURCE DESCRIPTION
NONE (o such reportable reimbursements.)

V. GIFTS

(Includes those (o spoitse and dependent children. See pp. 29-32 of Instructions.}

SOURCE DESCRIPTION YALUE
NONE  (No such reportable gifts.)

1 Exempt

N

VI. LIABILITIES

{Includes those of spouse and dependent children. See pp 33-35 of Instructions.)

CREDITOR DESCRIPTION VALUE CODE*
NONE (No reportable liabilities.)
1 washington Mutual Mortgage on Rental Property 1 ®
p R
3
. - .
. - - S
. - - - B
15,000 or less K=815,001-850,000 L=850,001 t0 $100,000 M=8§100,001-$250,000 N=$250,001-5500,000

00,001-81.000,000 P1=$1,000,001-85,000,000 P2=85,000,001-825,000,000 P3=$25,000,001-$50,000,000 P4=550,000,001 or more
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Name of Person Reporting Date of Repart
FINANCIAL DISCLOSURE REPORT Bact ?a““ c- ) . 0971272001
{Inciudes those of spouse and
VIL Page 1 INVESTMENTS and TRUSTS -~ income, value, transactions dependen: chitdren. See pp. 36-34 of Instructions.)

A B. C D
Description of Assets Income during Gross value  Transactions during reporting period
reporting period atead of
{including wust assets) reporting
period
M @) W@ wm 1€ not exempt from disclosure
) Amount” Type Value Value Type
Place (X" after each asset Code (e Code Method (e.g.. buy. @ w5
exampi from prior disclosiire. (AH) dividend,  (S-P) Code  sell. partiai Date:  Value Gain  dentity of
rent o QW) sale, Month- Code Code  buyerseller
intersst) merger, Day U-Py (AR (if private
redemation) transaction)

NONE  {No reportable income.assets, or
transactions.)

1 Rental Proper: Tucsen, z N w Txempt
acizona

2 Tucson, ¢ Rent s W Sxempt

3 Law Figm dork in Progress ' Hone M T Exemot

1 Law Firm Stock “Wone % M Exempt -

s Wells Fargo Accounts ) B Interest T Ixempt o
5 wWelis Fargo IR a  pividend J T  Zxemps

7 fund smer American a bividend g v Exempt- °

Croup - common

8 commos A Dlv:\d‘end J 7 Exemp;‘. )

9 common T s bividena gt Exempt

10 lectric - common  a  Dividema g - ¢ Ixempt -

11 Marcferd Fincl. Svs, - commen - A Dividend J T Exemet

13 Hekiz - common s Dividend g 1 mxempt

13 wells Fargo ~ common ‘Dividend < § ¢  Sxempt

14 Money Market T : A. 7[nté}est F T EKSI‘\?E‘ - )

15 College Custodian Fumd 1 ) h
15 - Money Market T & intesest & T Exempt B
17 college Custodian sund §2 )

inGainCodes Acsioo0aiess | asRLsOLansi0 | c ;,5517-39‘.000' S .OO}-Sl;,dOO T ELsis 001 550000
(Col. BID4)  F=550.0015100,000 G=5100,001-51,000000  H1=$1,000.001-85,000000  H2=85,000,001 or more

$100,001-5250000  N=5250,00¢-8300,000
25.000,001-550,000,000 P4=550,000.001 or more

15.00(-$50,000 1=$50,001-5100,000
1.000,001-$5,000,000 P2=35,000,001-$25,000,000 P3:

2 Val Codes:
(Col CLD3) O

15,000 or less
500,001-$1,000.000 P

'3 'Val Mth Codes: Q=Appraisal " R=Cost (real estate anly) ssessment T=Cash/Market
(Col. C2) U=Book Valve V=Other W=Estimated



FINANCIAL DISCLOSURE REPORT

VIL Page 2

A B.
[ncome during

1

3 Val Codes:
(Col. Ci, D3y

'3 Val Mih Codes: ¢
(ol C2)

(Col BY, D4)

PDescription of Assets
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Date of Report
09/12/2001

Namz of Pgrson Reporting
Bury, David C.

(Includes those of spouse and

INVESTMENTS and TRUSTS -- income, value, transactions  depzndent children. See pp. 36-54 of insiructions.)

C. D

Grossvalue  Transactions during reporting period

mctadi ¢ assets) reporting period atend of
(including trust asset reporting
perind
I @ mo@ W If not exempt from disclosure
o Amount Type Value Valuz  Type
Piace "(X)" after each asset Code  feg, Code Mettod  (e.g., bity, o ®m W ®
exempi from prior disclosure. (A-H)  dividend,  (-P) Code  sell, partial Dae:  Value Gain  Identity of
rentor (Q-W)  sale, Mcenth- Code Code  buyer/seller
interest) merger, Day  (I-P) (A-E) (if privae
redemption) transaction}
NONE  (Na reporiable income assets, or
transactions.)
12 - amer. wa2t'l. Sank - CD A Interast 3 T Exempt
19 - America Bank CD A interest g -4 Exempt
2¢ - Dpiscover Bank CD by Intarest J T Exerpt
21 -~ ist Mat'l. Bank CD a Interest .y T Exempt
22 - ist USA Bank a rest 5 T Exempt
23 - Park Ave. Bank CD a Intzzest J T Exempt
24 - Money Market A Intevest J T Exempt
25 AG Bawards IRA
26 =~ Dell Computers - common P Dividend J T Exempt
27 - Investment Co. of Amercica A Dividend J T Exempt
mutnal fund
28 - Intell Corp. » pividend g T Exampt
2¢ - Johason & Johnsoen - common A Dividand J T Exempt
30 - Funds 2 Dividend g T Exemp:
31 - Spriat - common A Dividend J T Exempt
32 Trust Beneficiary Trust Co. of: % T Exemp:
Oklahcma
33 - Bank of Amer. account Erexpl
3¢ - Tulse Teachers Credit Union Zxempt

$1,0000r fess
F=$50,00!-$100.000

In¢/Gain Codes:

J=815.00 or fess
O=3300.001-31,000,000

B=51.001-52,500
G=5100.001-$1,000,000
“K=$15,001-$50,00¢

P1=%1,000,001-35,000,000 P2=33,000,001-525,000,000 P3=

‘05t (real estate onl:

2,501-55,000
1.000,001-85,000,000  H.

5,001°515,000 E=515.001-550,000

5,000,001 or more

Hi

M=8100,001-5250,000
25,000,00(-550.000,000 -

£=$50,301-5100,000

250,001-5500,000
50,000.001 or more

S=assessment T=CashMarket

W=Estimated
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Nezme of Person Reporting
Bury, David C.

FINANCIAL DISCLOSURE REPORT

VIL Page 3 INVESTMENTS and TRUSTS - income, value, transactions

Date of Report
09/12/2001
(tnclucles those of spousz and
dependent children. See pp. 36-54 of Instructians.)

A B c D
Description of Assets Income during Gross value  Transactions during reporting period
) ) repotting period atend of
(including trust assets) reporting
period
Q] @ @2 (U] If not exempt from disclosure
5 Amount Type Value Vaiue  Type
Place "(X)" after each asset Code  (sg. Code Method (6.8, buy, [ B B C R )
exempt from prior disclosure. (A-H)  dividend.  (-P) Code sell. partial Date: Value Gein  (dentity of
rent or QW) sale, Month- Code Code . buyer/seller
interest) merger, Day  (J-P) (A-H). (ifprivate
redemption) transaction)
NONE  {No reportable income,assats, of
transactions.}
35 - alliance US Bond Exemptk
36 - Raytheon New Exenpt
37 Profit Shering ®lan - See Y Interest O T Exempt
attached lisc H
38
39
10 ) ) ) )
21
S - - - ek e
43
44 T
as T
46
47 o T ) T ) o
28

5t

C=52,501-85,000

1,001-52,500

1 Ine/Gain Codes: A=51,000 ot less

(Col. BI, D4y F=§30.001-5100,000 G=%100,001-51,000,000 #=81,000,001-55,000,000
2 val Codes: 1=815.0000t less K=315.001-$50,000 1=550,000-5100,000
(Col.Ci, D3)  0=$500.001-$1,060.000 P1=51.000,00%-85,000,000 P2=$5,000,001-525,000,000 P.

3 val Mth Codes: Q=Appraisal
(Col.C2) U=Book Vaiue

R=Cost (seal estate only
V=Other

S=Assessment
W=Estimated

D=55,001-515.000
00,001 or more

E=$15,001-850.000

0,000 0.001-8500,000
0,000,000 P4=550,000,001 ot more

T=CashiMarket



PROFIT SHARING PLAN HOLDINGS

SB Money Funds Cash Port CL A
Caterpillar, Inc.
Costco Wholesale Corp New
E I DuPont De Nemours & Co
Ebay, Inc. )
Exxon Mobil Corp
Home Depot, Inc.
Int’]. Business Machines Corp.
Kimberly Clark Corp.
McDonalds Corp.
Microsoft Corp.
Sprint Corp.
Sun Microsystems, Inc.
Polaroid Corp Medium Term Note
Toledo Edison Co. DEBS
Advanced Micro Devices, Inc.
Apple Computer, Inc. Notes

" CIT Group Holdings, Inc.
First Union Bank Sub Notes
Duane Reade, Inc. SR Sub Notes
Wells Fargo Capital Trust I'V
Dreyfus Funds
Tucson Elec Power 1* Mtg-Reg
Strips-Tint-US Treasury
Federal Home Loan Bank CONS
GNMA
Duane Reade, Inc. SR SUB Notes
General Motors Corp.
Hancock John Bank & Thrift
Microsoft Corp.
Fannie Mae Series 2001-49
Ebay, Inc.
Kimberly Clark Corp.
McDonalds Corp.
Wells Fargo Accounts
Merrill Lynch-Basic Value
Putnam Health Sciences Trust
Investments - Deeds of Trust
Loan - Rochin
Loan - Jones

Loan - Gage

Scotia Gardens LP

Scotia Northern Lakes

Scotia Northwest Gardens
Scotia Santa Rita Hills

Ranco Agua Dulce LLC

Ford Motor Co.

Arizona Public Service Senior
Bankamerica Corp. '
Target Corp.

Federal Farm Credit Banks
Providian Nat’l Bank

AT&T Corp.

AT&T Wireless Services
Advanced Micro Devices, Inc.
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Name of Person Reporting Date of Report

FINANCIAL DISCLOSURE REPORT ®*fy+ bavid C. 09/12/2061

VIIL.  ADBITIONAL INFORMATION OR EXPLANATIONS.

{Indicate part of report)

Date of Report
09/12/200%

Name of Person Reporiing

FINANCIAL DISCLOSURE REPQRT Bury, David c.

IX. CERTIFICATION

fy that all the informetion giver abowve (inclu information pertaining to my spouse and al
children, if any) is accurate, true, and complete =o the dest of Ry knowledge and belief, and
2 not reported was withheld becense it me e stetutory provisions permitting non-disclosu

nt and honoraria and the accepiance of gifts w

S.C. app. 4, section 0% =t. seq., 5 U.5.C.

I further certify that earned income from outside emplc

nave been reported are in compliance with the orovisions of
21 Conference regulations

and Jugi
signature — ‘ﬁ //2—[/0 {
tote: Ray individual who knowingly and wiifully f:isifies or fails to file this report
as (5 U.S.C. App. 4, Section 104).

may be subject to civil and crimiaal sanc

FILING INSTRUCTIONS
Mail original and three additional coples to:

Committee on Financial Disclosure
Administrative Office of the United States Courts
One Columbus Cirele, N.E.

Suite 2-301

Washington, D.C. 20544
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FINANCIAL STATEMENT

NE

T

WORTH

1
S,

nt

ancial net worth stateme
luding bank accounts,

which

real estate,
and other financial holdings) ai

mortgages, loans,
your spouse, and other
Notes panks-securad
38]000
Notes panks-unsecured
Nong
Att. ng
Nony Non
Ne) 10100
Unpaid income tax ory
r unpaid income and interest NOT
Real estate mortgages payabis-add
schedule  Attached 169 100
Chattel mortgeages and other liens
Attached 7301000 | payable Jong
X NOTH Other debts-itemize
590 1000
NOTH
Profit Sharing Plan 750 {000
IrRA 41 {000
Interest in law firm [150°|000| "otal liadilities 179 |00
College trust fund 70]000| Net Worth 1,695 |500
Total Assecs 1,874 [500

TNFORMATICH

or

guarantor

; assets pledged? [Add

None

mortgages pavabl
sch

ediile

NOTX

Are you defesndant ir any sulzs or
legal actions? No

IOT )

Have vou ewver taken bankruptcy? No

Tax

None

None|

David Charles Bury



$ 6,000
$10,000
$ 8,000
$ 8,000
$ 5,000
$ 2,500
$ 6.000
$45,500

$360,000
$ 70,000

$300.000
$730,000

$138,000
$ 8,000

$ 23.000
$165,000
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LISTED SECURITIES

American Int’l. Group, Inc.
Caterpillar, Inc.

Freddie Mac

Hartford Fin’l. Sves. Group, Inc.
General Electric Co.

Nokia Corp.

Wells Fargo & Co. New

REAL ESTATE SCHEDULE-

Personal residence
Office building #1 (one-third)
Office building #2 (one-half)

REAL ESTATE MORTGAGES PAYABLE SCHEDULE

Mortgage on primary residence - Tucson, Arizona
Mortgage on office building #1 (one-third)
Mortgage on office building #2 (one-half)
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III. GENERAL (PUBLIC)

An ethical consideration under Canon 2 of the American Bar
Association's Code of Professional Responsibility calls for
"every lawyer, regardless of professional prominence or
professional workload, to find some time to participate in
serving the disadvantaged.” Describe what you have done to
fulfill these responsibilities, listing specific instances
and the amount of time devoted to each.

1983-1990 served pro bono to Casas Adobes Baptist church
and referred members with general legal advice and
one litigated matter involving a restraining order.
Contact was the business office, Ms. Carol Hubbard,
2131 West Ina Road, Tucson, Arizona and Pastor Roger
Barrier.

1990 to present serving as pro bono counsel to Desert
Christian High School and its board. General school
related legal matters as well as for parents and
students. Contact was Administrator Alan Neilson,
7525 E. Speedway Blvd., Tucson, Arizona.

The American Bar Assoclation's Commentary to its Code of
Judicial Conduct states that it is inappropriate for a judge
to hold membership in any organization that invidiously

discriminates on the basis of race, sex, or religion. Do
you currently belong, or have you belonged, to any
organization which discriminates -- through either formal

membership requirements or the practical implementation of
membership policies? If so, list, with dates of membership.
What you have done to try to change these policies?

No

Is there a selection commission in your jurisdiction to
recommend candidates for nomination to the federal courts?
If so, did it recommend your nomination? Please describe
your experience in the entire judicial selection process,
from beginning to end (including the circumstances which led
to your nomination and interviews in which you
participated) .

There was no selection commission.

In March, 2001, I was advised by two lawyers that there was
an opening for a judicial appointment in the US
District Court for Arizona and would I consider sub-

mitting my name for nomination. After consultation

19
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with my family and law partners, I sent letters to
Senators Jon Kyl and John McCain asking that I be con-
sidered. I do not know the senators so I asked

some lawyers and others to contact them on my behalf
and write letters as they would deem appropriate to
discuss my career and reputation in the profession. I
was called by someone in Senator Kyl’s office and in-
vited to an interview with the senator. T met him on
April 17, 2001, and we discussed my career and the
selection process. One staff person was present for
the interview. I was then contacted by White House
assistant counsel and invited for an interview at his
office. I went to Washington on May 28, 2001, and met
with Counsel to the President, Alberto R. Gonzales and
two staff members. We discussed my background,
education, career and family and what I would bring to
the bench. I was then contacted by staff and told I
was under consideration and would receive documents to
complete and return to continue the selection process.
I was interviewed by the FBI and a background check

was done. I was interviewed over the telephone by a
representative of the Department of Justice. I
received notice of formal nomination on September 10,
2001.

Has anyone involved in the process of selecting you as a
judicial nominee discussed with you any specific case, legal
issue or question in a manner that could reasonably be
interpreted as asking how you would rule on such case,
issue, or gquestion? If so, please explain fully.

No

Please discuss your views on the following criticism
involving "Jjudicial activism."

The role of the Federal judiclary within the Federal
government, and within soclety generally, has become the
subject of increasing controversy in recent years. It has
become the target of both popular and academic criticism
that alleges that the judicial branch has usurped-many of
the prerogatives of other branches and levels of government.
Some of the characteristics of this “judicial activism” have
been said to include:

a. A tendency by the judiciary toward problem-
solution rather than grievance-resolution;

20
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A tendency by the judiciary to employ the
individual plaintiff as a vehicle for the
imposition of far-reaching orders extending to
broad classes of individuals;

A tendency by the judiciary to impose broad,
affirmative duties upon governments and society;

A tendency by the judiciary toward loosening
jurisdictional requirements such as standing and
ripeness; and

A tendency by the judiciary to impose itself upon
other institutions in the manner of an
administrator with continuing oversight
responsibilities.

I respect the separation of powers between our
branches of government. I would acknowledge
that a judge is not a representative of the
people and is not elected by the people to
enact legislation. A trial judge should
apply the law as written and interpret the
law when it or its application is confusing
or conflicting based upon the matter in
controversy. The role is to resolve a
dispute which is “ripe”or justiciable and not
problem solve beyond the written law.
Jurisdiction is limited by statute and there
nust be standing td sue in an actual matter
in dispute.

21
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Senator FEINGOLD. Thank you, Mr. Bury.

Our final nominee today is Robert Randall Crane, named to the
U.S. District Court for the Southern District of Texas. Mr. Crane
graduated from the University of Texas at Austin and the Univer-
sity of Texas School of Law. He is currently an attorney in private
practice with the Texas law firm of Atlas and Hall, LLP.

Mr. Crane, I welcome you here today. I note that you have a very
patient family, well behaved young man there, and I invite you to
introduce any members of your family or others who may be here
to support you and then make any opening remarks you would like.

STATEMENT OF ROBERT RANDALL CRANE, NOMINEE TO BE
DISTRICT JUDGE FOR THE SOUTHERN DISTRICT OF TEXAS

Mr. CRANE. Thank you. First, I would like to introduce my son,
who I think has set a new eight-year-old record for sitting still so
long——

[Laughter.]

Mr. CRANE. And that would be Cameron, and my wife, Joanna.

Senator FEINGOLD. How do you do?

Mr. CRANE. My parents, Bob and Baudelia Crane, are also here.
My brother, Scott, acting as photographer. My sister-in-law, Sasha,
who is also here, and their 18-month-old child Taylor. I think that
is her out in the hall that we hear.

My sister, Debbie Crane, and her husband, Ernest Aliseda, and
their four children, Cristina, Nicolas, Allie, and Sophie, who’s
asleep on her shoulder, and my other sister, Audrie Crane, is here,
as well. I think that is everyone.

[The biographical information of Mr. Crane follows:]



[y

N

o

380

UNITED STATES SENATE :
QUESTIONNAIRE FOR JUDICIAL NOMINEES

1. BIOGRAPHICAL INFORMATION (PUBLIC)

Full name (include any former names used).

Robert Randall Crane (a/k/a Randy Crane)

Address: List current place of residence and office address(es).
Résidence:  McAllen, Texas

Office: Atlas & Hall, L.L.P.
818 Pecan
McAllen, Texas 78501

Date and place of birth:
May 27, 1965, Houston, Texas

Marital Stetus (include maiden name of wife, or husband’s name). List spouse’s occupation,
employer’s name and business address(es).

Married to Joanna Wright who is employed by Crane Family Partnership, which she
owns in part, that operates Party Universe #353, a franchised retail party goods store.

Education: List each college and law school you have attended, including dates of
attendance, degrees received, and dates degrees were granted.

University of Texas School of Law; Summer 1985 to Fall 1987; Doctor of Jurisprudence -
December 22, 1987

University of Texas - Austin; Fall 1982 to Spring 1985; Bachelor of Atts in Economics —
May 18, 1985

University of Texas - Pan American (formerly Pan American University); Spring 1982 and
Summer 1983; no degree awarded

Employment Record: List (by year) all business or professional corporations, companies,
firms, or other enterprises, partnerships, institutions and organizations, nonprofit or
otherwise, including firms, with which you were connected as an officer, director, partner,

UNITED STATES SENATE QUESTIONNAIRE FOR JUDICIAL NOMINEES PAGE 1
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proprietor, or employee since graduation from college.
EMPLOYMENT

June 1986 to September 1986: ATLAS & HALL, L.L.P., 818 Pecan, McAllen,
Texas 78501. Summer Law Clerk.

May 1987 to August 1987: WICKWIRE, GAVIN & GIBBS, 8100 Boone
Blvd., Suite 700, Vienna VA 22182. Summer Law
Clerk

August 1987 to September 1987: ATLAS & HALL, L.L.P., 818 Pecan, McAllen,
Texas 78501. Summer Law Clerk.

March 1988 to Present: ATLAS & HALL, L.L.P., 818 Pecan, McAllen, Texas
78501; Associate attorney, March 1988 to December 1993,
Partner, January 1994 to present.

NON-PROFIT ORGANIZATIONS

May 1990 to Present: American Cancer Society - Volunteer 1990 to present;
Chairman, Relay for Life 2000; Board of Directors 2001;
Committee Chair, Relay for Life 2001, Volunteer - Grass
Roots Campaign 2001

7. Military Service: Have you had any military service? If so, give particulars, including the
dates, branch of service, rank or rate, serial number and type of discharge received.

None

8. Honors and Awards: List any scholarships, fellowships, honorary degrees, and honorary
society memberships that you believe would be of interest to the Committee.

Graduated from U.T. School of Law with Honors
Attended University of Texas on Texas Achievement Award Scholarship

9. Bar Associations: List all bar associations, legal or judicial-related committees or
conferences of which you are or have been a member and give the titles and dates of any
offices which you have held in such groups.

Hidalgo County Bar Association, Director 1994-1995

Hidalgo County Young Lawyer’s Association, President 1990
Texas-Mexico Bar Association, Director 1998 to present
International Law Section of State Bar of Texas, Dir. 1999-2001

UNITED STATES SENATE QUESTIONNAIRE FOR JUDICIAL NOMINEES PAGE 2
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Other Memberships: List all organizations to which you belong that are active in lobbying
before public bodies. Please list all other organizations to which you belong.

Active in Lobbying:
American Cancer Society - Chairman, Relay for Life 2000, Board of Directors 2001,

Committee Chair, Relay for Life 2001, Volunteer - Grass Roots Campaign

Other Organizations:

Hidalgo-Starr Countics Texas Excs - President (former), Treasurer, Scholarship Sclection
Committee

Boy Scouts of America - Assistant Cubmaster Troop 321, Den Leader for Tiger Cubs
(former), Den Leader for Wolf Scouts (former), Den Leader for Bear Scouts

First United Methodist Church - Administrative Board Member (former)

McAllen IndependentSchool District; Long Range Facilities Planning Committee (current
member) - this Committee studies and recommends to the School Board future construction
needs of schools due to population growth or migration.

Court Admission: List all courts in which you have been admitted to practice, with dates of
admission and lapses if any such memberships lapsed. Please explain the reason for any
lapse of membership. Give the same information for administrative bodies which require
special admission to practice.

U.S. District Court - Southern District of Texas, admitted 1988
U.S. Court of Federal Claims, admitted 1988

U.S. District Court - Western District of Texas, admitted 1998
U.S. Court of Appeals for the Federal Circuit, admitted 1998

Published Writings: List the titles, publishers, and dates of books, articles, reports, or other
published material you have written or edited. Please supply one copy of all published
material not readily available to the Committes. Also, please supply a copy of all speeches
by you on issues involving constitutional law or legal policy. If there were press reports
about the speech, and they are readily available to you, please supply them.

Pursuing a Product Liability Action in Texas for an Injury Occurring in Mexico, 5"
Annual Conference of the Texas-Mexico Bar Assaciation, October 1998, Mexico City,
Mexico (see attached).

Health: What is the present state of your health? List the date of your last physical
examination.

Excellent: Ran three marathons in the past 18 months. Last physical exam was July
23,2001.

UNITED STATES SENATE QUESTIONNAIRE FOR JUDICIAL NOMINEES PAGE 3
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Judicial Office: State (chronologically) any judicial offices you have held, whether such
position was elected or appointed, and a description of the jurisdiction of each such court.

None

Citations: If you are or have been a judge, provide: (1) citations for the ten most significant
opinions you have written; (2) a short summary of and citations for all appellate opinions
where your decisions were reversed or where your judgment was affirmed with significant
criticism of your substantive or procedural rulings; and (3) citations for significant opinions
on federal or state constitutional issues, together with the citation to appellate court rulings
on such opinions. If any of the opinions listed were not officially reported, please provide
copies of the opinions.

N/A

Public Office: State (chronologically) any public offices you have held, other than judicial
offices, including the terms of service and whether such positions were elected or appointed.
State (chronologically) any unsuccessful candidacies for elective public office.

None

Legal Career:

a. Describe chronologically your law practice and experience after graduation from law
school including:
1. whether you served as clerk to a judge, and if so, the name of the judge, the
court, and the dates of the period you were a clerk;
I have not.
2. whether you practiced alone, and if so, the addresses and dates;
I have not.

the dates, names and addresses of law firms or offices, companies or
governmental agencies with which you have been connected, and the nature
of your connection with each;

(O8]

Since my graduation from law school, I have practiced law with the law firm of
Atlas & Hall, L.L.P., 818 Pecan, McAllen, Texas. Ibegan in March 1988 as an
associate attorney and have been a partner since 1994.

b. 1. What has been the general character of your law practice, dividing it into
periods with dates if its character has changed over the years?

My practice has been mostly civil litigation, primarily on the defense
side of the docket. My cases seem to be fairly evenly divided between
commercial litigation, personal injury claims and toxic torts. I have also

UNITED STATES SENATE QUESTIONMNAIRE FOR JUDICIAL NOMINEES PAGE 4
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bandled several criminal law matters including a significant Federal
Court drug conspiracy case.

2. Describe your typical former clients, and mention the areas, if any, in which
you have specialized.

Typical clients are consumer product manufacturers, financial
institutions, various small businesses and insurers. I specialize in
commercial and personal injury litigation.

c. 1. Did you appear in court frequently, occasionally, or not at all? If the
frequency of your appearances in court varied, describe each such variance,

giving dates.

Y appear in Court at least once a week on average.

2. ‘What percentage of these appearances was in:
a. Federal 20%
b. State 86 %
<. Other <1%
3. ‘What percentage of your litigation was:
a. Civil 98%

b. Criminal 2%

4. State the number of cases in courts of record you tried to verdict or judgment
(rather than settled), indicating whether you were sole counsel, chief counsel,
or associate counsel.

While I have not kept any such records over the years, I estimate at
between 18 to 24 trials to verdict, judgment or hung jury. These trials
ranged in significance from multiple wrongful death cases to simple
contract disputes. I have had trials involving product liability claims,
insurance claims, Deceptive Trade Practices claims, contract disputes,
slander claims and varionsother personalinjury and commercial claims.
On all but a few cases I have been the sole counsel for my client.

5. ‘What percentage of these trials was:
a. Jury 90%
b. Non-Jury 10%

-18.  Litigation - Describe the ten most significant litigated matters which you personally

handled. Give the citations, if the cases were reported, and the docket number and date if
unreported. Give a capsule summary of the substance of each case. Identify the party or

UNITED STATES SENATE QUESTIONNAIRE FOR JUDICIAL NOMINEES PAGE 5
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parites whom you represented; describe in detail the nature of your participation in the
litigation and the final disposition of the case. Also state as to each case:

a. the date of representation;

b. the name of the court and the name of the judge or judges before whom the case was
litigated; and

c. the individual name, addresses, and telephone numbers of co-counsel and of principal

counsel for each of the other parties.

1. Geraldine Volpe, et al. vs. Autobuses de Oriente S.A. de C.V.
Suit against bus company, Autobuses de Oriente (ADO), by survivors of an
automobile/bus accident near Cancun, Mexico, that resulted in several deaths and
many injuries. I defended ADO. The case settled at mediation.
a. Original Petition Filed October 5, 1998

b. Civil Action M-98-271; Geraldine Volpe. et al vs. Autobuses de Oriente,
S.A. de C.V.; In the United States District Court, Southern District of Texas,

McAllen Division
Honorable Ricardo H. Hinojosa presiding.

[ John D. Sloan, Jr. (attorney for Plaintiffs)
COOPER & SCULLY, P.C.
100 Founders Square
900 Jackson Street
Dallas, Texas 75202
(214) 712-9534

Lino H. Ochoa (attorney ad litemn for Minor plaintiffs)
GRIFFIN, SAENZ AND HILL, P.C.

100 Savannah Ave.

McAllen, Texas 78503

(956) 971-9446

2. Ahumada vs. Tule
This was suit by several Mexican lime growers against Sunkist and its distributor,
Tule Distributing, arising out of a lime importation program that went awry. These
lime growers from Mexico claimed misrepresentation by Sunkist and its distributor
about pricing they would receive for their limes and of quantities to be sold. I
represented Tule Distributing and Mr. Teague. The case settled.
a. Original Petition filed in 1995

b. Civil Action No. M-95-34]; Rolando Olivares Ahumada d/b/a Exportadora De
Citricos San Gabriel, Veca Produce. S.A. De C.V. and A.R.L.C.R.L (Asociacijon

Rural De Interes Colectivo R.I. D¢ Productores De Citricos De La Region De
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Martinez De La Torre vs. Tule Distributing, Inc.. Sunkist Growers. Inc. and Alex

Teague vs. Antonio Velasquez Cruz. Individually; In the United States District

Court, Southern District of Texas, McAllen Division
Honorable Ricardo H. Hinojosa presiding.

c. M. Keith A. Kelly (co-counsel for Tule Distributing and Teague)
RAY, QUINNEY & NEBEKER, P.C.
P.O. Box 45385 '
Salt Lake, Utah 84145
Telephone: 801-532-1500

Mr. Michael Bierman (attomey for Sunkist)
TUTTLE & TAYLOR

355 S. Grande St., 40th Floor

Los Angeles, California 90071-3101
Telephone: 213-683-8783

Mr. Jerry Drought

MARTIN, DROUGHT & TORRES
300 Convent St., Suite 2500

San Antonio, Texas

(ATTORNEYS FOR PLAINTIFFS)

3. Anzaldua v. Habitat Construction
This was a suit by a prominent doctor against the builder of their home because of
numerous construction defects. I represented the Anzalduas. This case was tried to
a jury and the Anzalduas recovered their full repair costs, delay damages and
attorneys fees from the builder.
a. Original Petition filed May 20, 1997

b. Cause No. CL-28,422-C; Mario R. Anzaldya and Ruth Anzaldua vs. Ralgh
Magana, Individually and d/b/a Habitat Construction; In the County Court at

Law No. 3; Hidalgo County, Texas
Hon. Homerc Garza presiding.

c. Mr. Ruben Ramirez (attorney for Defendants)
LAW OFFICES OF RUBEN RAMIREZ
520 Pecan, Suite A
McAllen, Texas 78501
Telephone: (956) 618-1200

4, Rusteberg vs. Blue Cross Blue Shield

This was a suit by an insurance agent (Rusteburg) against Blue Cross and another
insurance agentalleging slander and tortious interference with contract. Irepresented
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Blue Cross. The case was tried to a jury and resulted in a hung jury after two weeks
of trial and was ultimately settled.
1. Original Petition filed April 21, 1998

2. Cause No. 9804-1616-C; William Rusteberg, Individually and D/B/A
Rusteberg & Associates vs. Arnie Olivarez and David Hall. et al; Inthe 197th
Judicial District Court, Cameron County, Texas
Honorable Darrell Hester presiding.

3. Mr. Luis Cardenas (atiorney for Plaintiff)
ELLIS, KOENEKE & RAMIREZ, L.L.P.
101 Chicago
McAllen, Texas 78501
(956) 682-2440

Mr. Rick Lee Oldenettel (attorney for Olivarez)
OLDENETTEL & McCABE

1360 Post Oak Blvd., Ste. 2350

Houston, Texas 77056

(713) 622-9220

Ms. Miriam Victorian (attorney for Hall)

THORNTON, SUMMERS, BIECHLIN, DUNHAM & BROWN, L.C.
One Park Place, Suite 500

100 E. Savannah Ave.

McAllen, Texas 78503-1244

(956) 630-3080

5. Garcia vs. Dillard’s
This was a suit by Ms. Garcia against Dillard’s alleging false arrest and malicious
prosecution arising out of an alleged shoplifting incident. I represented Dillard’s.
This case was tried to a verdict. Dillard’s won at trial and the judgment was
sustained on appeal to the Texas Supreme Court. Although I remained on the
pleadings, a lawyer within my law firm’s appellate section handled the appeal.
1. Original Petition Filed August 15, 1991

2. Cause No. C-3538-91-C; Sonia Garcia vs. Dillard's Department Stores, Inc,
and Sally Aguirre, Individually; 139th District Court, Hidalgo County, Texas.
Honorable Micaela Alvarez presiding.

(V8]

Mr. Jesse Villalobos (attorney for Plaintiff)
VILLALOBOS & VILLALOBOS
2221 Primrose St.
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McAllen, Texas 78504
(956) 687-4000

6. Gareia vs. Blue Cross Blue Shield
This was a suit by Ms. Garcia against Blue Cross alleging misrepresentation in the
marketing of a health insurance policy. I represented Blue Cross. The case settled.
a. Original Petition filed November 13, 1998

b. Cause No. 98-11-4458-A; Mary Jo Vergara Garcia vs. Blue Cross Blue
Shield of Texas; Inthe 107th Judicial District Court, Cameron County, Texas
Honorable Menton Murray presiding.

[ Mr. Thomas (. Sharpe, Ir. {attorney for Plaintiff)
LAW OFFICE OF THOMAS G. SHARPE, JR
107 E. Price Road
P.O. Box 4648
Brownsville, Texas 78523
(956) 546-3783

7. U.S.A. vs. Aurelio Gareia
This was a criminal prosecution against Mr. Garcia alleging trafficking in marijuana.
Mr. Garcia was caught with over a ton of marijuana in his possession and was part
of an interstate drug trafficking ring. Irepresented Mr. Garcia. Mr. Garcia reached
a plea agreement and turned evidence against the alleged co-conspirators.

a. Criminal Complaint Filed June 13, 1993

b. Criminal No, M93-121; United States of America vs. Aurelio Garcia, Jr.
Honorable Ricardo H. Hinojosa presiding.

c. Ms, Laurie Hamleft
Assistant U.S. Attorney
Texas Commerce Bank
1701 W. Business 83, Suite 305
McAllen, Texas 78501
(956) 630-3173

8. Feliciano Barrones, et al. vs. Ceco Corporation, et al.
This was a suit by the families of 13 people who were killed and 32 others that were
injured when a three story downtown department store collapsed in a heavy rain
storm. The case ultimately settled for $33.1 million. I represented Ceco Corporation
who was a manufacturer of steel roofing joists that were alleged to have failed
because of a defective design or manufacture.
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I Petition Filed 1988.

2. Cause No. 88-07-4165-C(1); Feliciano Lopez Barrones, et al vs. Amigo
Stores, Inc. etal; Inthe 197" Judicial District Court; Cameron County, Texas.
Honerable Darrell Hester presiding.

3. ATTORNEYS FOR PLAINTIFFS:

Mr. John Skaggs
SKAGGS & GARZA
710 Laurel

P.O. Drawer 2285
McAllen, Texas 78502
(956) 687-8203

Mr. Mark Cantu

LAW OFFICE OF MARK A. CANTU
1300 N. 10" St., Suite 400

McAllen, Texas 78501

(956) 687-8181

Mr. Brian Jensen

JENSEN, ROSEN & STEINBERG, P.C.
440 Louisiana

Houston, Texas 77002

(713)224-5500

Mr. Charles Sweetman

LAW OFFICE OF CHARLES SWEETMAN
855 E. Harrison

Brownsville, Texas 78520

(956) 544-4606

Mr. Rene Gomez

LAW OFFICE OF RENE GOMEZ
302 Kings Hwy

Brownsville, Texas 78521

(956) 546-7113

Mr. Richard Palmer

LITTLE, PALMER & WILLIAMS
P.O. Box 2830

Big Spring, Texas 79721
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(915) 267-5211

Mr. Robert Hilliard
HILLIARD & GRILLO
719 S. Shoreline, Suite 600
Corpus Christi, Texas 78401
(361) 882-1612

ATTORNEYS FOR DEFENDANTS:

Ms. Linda S. McDonald and Mr. Charles Shaddox
SHADDOX, COMPERE, GORHAM & GOOD, P.C.
1250 NE Loop 410, Suite 725

San Antonio, Texas 78209

(512) 822-2018

Mr. John W. Weber, Jr.

SMALL, CRAIG & WEKENTHIN
19" Floor, NCNB Plaza

300 Comrvent

San Antonio, Texas 78205

(512) 226-2080

Mzr. Robert L. Guerra :

THORNTON, SUMMERS, BIECHLIN, DUNHAM & BROWN, LLC
418 E. Dove

MecAllen, Texas 78504

(956) 630-3080

Mr. T. Mark Blakemore

ROYSTON, RAYZOR, VICKERY & WILLIAMS
185 E. Ruben M. Torres, Sr.

Brownsville, Texas 78520

(956) 541-9600

Mr. Arthur M. Glover, Jr.

HIRSCH, GLOVER, ROBINSON & SHEINESS
917 Franklin Street

Houston, Texas 77002

(713) 224-8941

Mr. W. Michael Fisher
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Mr. Rene O. Oliveira
WIECH & BLACK

855 W. Price Rd., Suite 9
Brownsville, Texas 78520
(936) 542-5666

Mr. F. Van Huseman
© WHITE, HUSEMAN, PLETCHER & POWERS
2100 The 600 Building
P.O. Drawer 2707
Corpus Christi, Texas 78403

Mr. F. Edward Barker
BARKER & KING

802 N. Carancahua

Corpus Christi, Texas 78470

Mr. Ferriel (Kent) C. Hamby, Jr.
ADAMS & GRAHAM

222 E. Van Buren, West Tower
Harlingen, Texas 78551

(956) 428-7495

Mr. Tony Martinez
MARTINEZ & BARRERA
1201 E. Van Buren
Brownsville, Texas 78520
(956) 546-7159

9. Carruth vs. American Family Life Assurance Corp. (AFLAC), et al.
This was a suit by several insurance agents against AFLAC and its agent, Mr. Garcia,
alleging slander and tortious interference with contract and prospective contract
arising out of the awarding of a multimillion dollar group insurance contract to
AFLAC that was previously held by the Plaintiffs. I represented AFLAC and Mr.
Garcia. The case was tried to a verdict. The Plaintiffs recovered nothing. The jury
found in AFLAC’s and Mr. Gareia’s favor. :

1. QOriginal Petition filed October 25, 1993

2. Cause No. C-4635-93-A; Dennis Carruth, Dane Carruth and Donnz Benton,

Individually and d/b/a Dennis Carruth and Associates vs. American Family
Life Assurance Company of Columbus (AFLAC) and Jose Adan Garcia; In
the 92nd District Court, Hidalge County, Texas

UNITED STATES SENATE QUESTIONNAIRE FOR JUDICIAL HOMINEES PRGE 12
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Honorable Edward G. Aparicio presiding.

3. Mr. Reynaldo Ortiz (attorney for Plaintiffs)
LAW OFFICE OF REYNALDO ORTIZ, P.C.
1109 W, Nolana, Suite 204
McAllen, Texas 78504
(956) 687-4567

10. De Los Santos vs. Continental Airlines
This was a suit by a passenger against Continental Airlines arising cur of an on board
accident when a beverage cart violently collided with the passenger’s knee resulting
in allegedly crippling injuries requiring surgical intervention. I represented
Continental Airlines. The case settled at mediation.

1. Original Petition filed February 25, 2000

!\)

Cause No. C-0783-99-F; Daniel De Los Santos vs, Continental Ajrlines, Inc..

et al; In the District Court of Hidalgo County, Texas; 332nd Judicial District.
Honorable Mario Ramirez presiding.

3. Ezequiel Reyna, Jr. and San Juanita Campos (attorneys for Plaintiff)
LAW OFFICES OF EZEQUIEL REYNA, JR.
702 W. Expressway 83, Suite 100
Weslaco, TX 78596

Legal Activities: Describe the most significant legal activities you have pursued, including
significant litigation which did not progress to trial or legal matters that did not involve
litigation. Describe the nature of your participation in this question, please omit any
information protected by the attorney-client privilege (unless the privilege bas been waived).

I have been active in the Texas-Mexico Bar Association for many years and am
currently a Director. The purpose of the TMBA is to promote cross-border dialogue
of common legal issues, attempt resolution of cross-border legal issues, foster a better
understanding of the differing legal systems and provide a network of lawyers that act
as a resource for answering questions about each other’s legal system. I have helped
organize annual meetings, recruit members, spoken at an annual conference and
frequently assist lawyers from Mexico in questions they have about the legal system in
Texas.

UNITED STATES SENATE QUESTIONNAIRE FOR JUDICIAL NOMINEES PAGE 13



[95]

393

il. FINANCIAL DATA AND CONFLICT OF INTEREST (PUBLIC)

List sources, amounts and dates of all anticipated receipts from deferred income
arrangements, stock, options, uncompleted contracts and other future benefits which you
expect to derive from previous business relationships, professional services, firm
memberships, former employers, clients, or customers. Please describe the arrangements you
have made to be compensated in the future for any financial or business interest.

My current partnership interest in my law firm will be repurchased from me over time.
1 participate in a KEOGH plan through the ABA Members Retirement Program.

Explain how you will resolve any potential conflict of interest, including the procedure you
will follow in determining these areas of concern. Identify the categories of litigation and
financial arrangements that are likely to present potential conflicts-of-interest during your
initial service in the position to which you have been nominated.

1 intend to require litigants to complete and file with the Court a Disclosare of
Financially Interested Parties as is the current practice by the Court. Tintend to recuse
myselfwheneverrequired by rule or whenever otherwise dictated by the circumstances.
I intend to aveid investments in specific companies so that conflicts of intferest with
parties do not arise. I foresee conflicts of interest arising during my initial service on
the Court only in cases involving my current law firm. Iintend to recuse myself in any
case that may have existed at my firm while I was there and whenever otherwise
required by rule or appearance. I will follow the guidelines of the Code of Conduct for

Do you have any plans, commitments, or agreements to pursue outside employment, with
or without compensation, during your service with the court? If so, explain.

1 do not intend to pursue outside employment.

List sources and amounts of all income received during the calendar year preceding your
nomination and for the current calendar year, including all salaries, fees, dividends, interest,
gifts, rents, royalties, patents, honoraria, and other ifems exceeding $500 or more (If you
prefer to do so, copies of the financial disclosure report, required by the Ethics in
Government Act of 1978, may be substituted here.)

{Please see attached Financial Disclosure Report, Form AQ-10)
Please complete the attached financial net worth statement in detail (Add schedules as called

for).
See attached Financial Statement.

UNITED STATES SENATE QUESTIONNAIRE FOR JUDICIAL NOMINEES PAGE 14
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6. Have you ever held a position or played arole in a political campaign? If so, please identify
the particulars of the campaign, including the candidate, dates of the camnpaign, your title and
responsibilities.

Micaela Alvarez for Judge of 139™ District Court, Hidalgo County (1996)
Ernest Aliseda for Judge of 298" District Court, Hidalgo County (2060)

For each of these campaigns, I helped organize the eampaign, regularly attended

campaign meetings, advised on campaign advertising, made financial contributions,
physically assisted in placing yard signs and worked the polls on election day.

UNITED STATES SENATE QUESTIONNAIRE FOR JUDICIAL NOMINEES PAGE 15
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FINANCIAL STATEMENT
NET WORTH

Provide a complete, current financial net worth statement which itemizes in detail all assets (including bank accounts, real estate,
securities, irusts, investments, and other financial holdings) all Habilities (including debts, mortgages, loans, and other financial obligations)
of yourself, your spouse, and other immediate members of your household.

ASSETS LIABILITIES
Cash on hand and in banks 70,000 MNotes payable to banks ~ secured 0
U.8. Government securities ~ add schedule o Notes payable to banks - unsecured it
Listed securities - add schedule 32,000 Notes payable to relatives i
Unlisted securities - add schedule ] Notes payable to others N 3]
Accounts and notes receivable: Accounts and bill due ) 70
Due from relatives and friznds [ Unpaid income tax 0
Due from others g Other unpaid tax and interest @
Doubtful [ Real estate mortgages payable - add schedule 100,600
Real estate owned - add schedule 170,000 Chartel Mortgages and other liens payable 1]
Real estate mortgages receivable 0 Other debts - itemize: 0
Autos and other personal property 50,000
Cash value - life insurance 0
Other assets - itemize:
Trusts 1, 2& 3 34,000
Partrership Interest 20,000
Partnership Interest (spouse) 36,600 Total Liabilities 100,000
KEOGH and [RAs 110,000 Net Worth 456,000
TOTAL ASSETS 536,000 Total Liabilitics and Net Worth 556,000
CONTINGENT LIARILITIES GENERAL INFORMATION
As endorser, comaker or granntor & Are any assets pledged? (Add schedule} No
Or leases or contracts 0 Are you a defendant in any suvits or legal No
actions?
Legal Claims o Have you ever taken bankruptcy? No
Provision for Federal Income Tax 0
Other special debt 0

UNITED STATES SENATE QUESTIONNAIRE FOR JUDICIAL NOMINEES PASES
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Schedule to Financial Statement
Listed Securities:

1QQQ

2.LUV

3.CWGIX

Real Estate Owned:

McAllen, Texas
(Personal Residence)

Real Estate Mortgage:

International Bank of Commerce
{mortgage on Personal Residence}

UNITED STATER SENATE QUESTIONMAIRE FOR JUDICIAL NOMINEES
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1. GENERAL (PUBLIC)

1. An ethical consideration under Canen 2 of the American Bar Association’s Code of
Professional Responsibility calls for “every lawyer”™, regardless of professional prominence
or professional workload, to find some time to participate in serving the disadvantaged.”
Describe what you have done to fulfili these responsibilities, listing specific instances and
the amount of time devoted to each.

1. Volunteer Income Tax Assistance
I organized a group of lawyers to volunteer their time on weekends in assisting
indigent and non-English speaking persons to complete their Federal Income
Tax Returns. Iorganized the printing of posters advertising this program and
placed them around the city and arranged for public service announcements to
be aired by local Spanish T.V. and radio stations. I estimate that I spent 50
hours on this preject.

2. Pro Bono Project
This local organization provides free or reduced fee legal services to the poor
and indigent in our county. It relies on volunteer attorneys to take cases that
come in to the project. I have been a volunteer attorney since I became licensed
to practice law. During my earlier years of practice I handled many cases;
however, I have not received a call in several years. Typically, I would spend
about 40 hours a year on these assignments.

3. Volunteer Mediator
Each year the Hidalgo County Bar Association helds a Settlement Week where
litigants can have their cases mediated at a nominal cost by volunteer mediators.
I have been a volunteer mediator for many years and typically am assigned one
or two cases to mediate each year. These cases take between 6 to 8 hours of my
time to mediate and conclude.

4. Legal Advisor to American Cancer Society
T am currently the legal advisor to the American Cancer Society’s chapter in
our area. I review contracts and provide general advice pertaining to fund
raisers. This occupies several hours of my time each week.

2. The American Bar Association’s Commentary to its Code of Judicial Conduct states that it
is inappropriate for a judge to hold membership in any organization that invidiously
discriminates on the basis of race, sex, or religion. Do you currently belong, or have you
belonged, to any organization which discriminates - through either formal membership
requirements or the practical implementation of membership policies? If so, list, with dates
of membership. What you have done to try to change these policies?

No

UMITED STATES SENATE QUESTIONNAIRE FOR JUDICIAL NOMINEES PAGR 18
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3. Isthere a selection commission in your jurisdiction to recommend candidates for nomination
to the federal courts? If so, did it recommend your nomination? Please deseribe your
experience in the entire judicial selection process, from beginning to end (including the
circumstances which led to your nomination and interviews in which you participated).

Yes, I was recommended by the Selection Committee of Senators Phil Gramm and Kay
Bailey Hutchison. Iinitially completed and submitted an extensive questionnaire from
the Senators’ offices. A bipartisan committee of 34 prominent lawyers reviewed all
questionnaires submitted and voted on the top eight applicants fo fill the two vacancies
within the Southern District of Texas. After compiling the votes, the top eight
applicants were each interviewed by this committee who ranked the top interviewees.
Iwas then interviewed by both Senators Gramm and Hutchison. Ultimately, Senators
Gramm and Hutchison recommended me for nomination by the President to fill the
judicial vacancy in McAllen, Texas, within the Southern Distriet of Texas. I'was then
interviewed by Alberto Gonzalez, Counsel to the President. 1 have been provided and
completed many disclosure forms for the White House, Senate Judiciary Committee
and Department of Justice. After completing and returning these disclosures, I was
interviewed by the FBI and by the Department of Justice.

4. Has anyone involved in the process of selecting you as a judicial nominee discussed with you
any specific case, legal issue or question in a manner that could reasonably be interpreted as
asking how you would rule on such case, issue, or question? If so, please explain fully.

No

5. Please discuss your views on the following criticism involving “judicial activism”.
Therole ofthe Federal judiciary within the Federal government, and within society generally
has become the subject of increasing controversy in recent years. It has become the target
of both popular and academic eriticism that alleges that the judicial branch has usurped many
of the prerogatives of other branches and levels of government.

Some of the characteristics of this “judicial activism™ have been said to include:

1. A tendency by the judiciary toward problem-solution rather than grievance-
resolution;

2. A tendency by the judiciary to employ the individual plaintiffas a vehicle for
the imposition of far-reaching orders extending to broad classes of
individuals;

(5]

A tendency by the judiciary to impose broad, affirmative duties upon
governments and society;

UNITED STATES SENATE QUESTIONNAIRE FOR JUDICIAL NOMINEES PAGE 19
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4. A tendency by the judiciary toward loosening jurisdictional requirements
such as standing and ripeness; and

A tendency by the judiciary to impose itself upon other institutions in the
manner of an administrator with continuing oversight responsibilities.

Sl

Qur Constitutionestablished three different branches of government which each serves
as a check on the other branches of government. While the judiciary is certainly a
check on the other fwo branches of government and on the body politic, it is ill-
equipped to act as an overseer of institutions in our society. The District Court’s role
should be to decide disputes by applying existing law to the facts beforeit. That is not
to say, however, that the District Court should be afraid of making unpopular decisions
based on existing law,

In appropriate circumstances, the District Court may be asked to decide cases that may
be unpopular and should be prepared fo do so when required by the Constitution, laws
or precedent. However, the District Court should only decide cases when there exists
a justiciable case or controversy brought by a litigant with apprepriate standing and
should base its decisions on established precedent. By adhering to the doctrine of stare
decisis, the Court brings stability, predictability and certainty to the judicial system.

UNITED STATES SENATE QUESTIONNAIRE FOR JUDICIAL NOMINEES PAGE 20
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AFFIDAVIT

1, Robert Randall Crane, do swear that the information provided in this statement is, to the
best of my knowledge, true and accurate.

/QK\‘ T,
S, 24,2200 {

Date Robert Randall Crane

SWORN TO AND SUBSCRIBED before me, the undersigned authority, by the said Robert
Randall Crane, on this the 21% day of September, 2001, to certify which witness my hand and seal
of office.

(5 P05y, KAREN JAMES

fe % % Notary Public, State of Texes
i B £ My Commission Expires
k‘ﬁ*&@a 07-18-2005

NotaryPublic, State
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Repors requiced oy the Edhics in

FINANCIAL DISCLOSURE REPORT Government dei of 1975, a5 amended

AOI0 f}
(FUSO dpp 4. Se 108103

Rev, 172000 Nomination Report

1. Person Reporting {Last name. first, middls initialy 2. Court or Organization 3. Date of Report
crane, Roberi R. $.D. Texas -~ McAller Division 09/21/200%
ATt rvicle i fudges indicate acive ar semior 5. Report Type {eheck 1ype) * 6. Reporting Perig

Status: magisirate judges indicate o © /BT soann
Sulle or parctime) X Nomination, Date ’09{,21“0{’3 o O“m“;czw“
D8/21725¢6

.8, District Judge {nomines) Initiad Angoal Final

§. On the basis of the information contained in this Report and any
modifications pertaining thereta, it is in my vpinion, in comphiance
818 pecan with applicable laws and regulations,

AMBLTS O

Hckllen, T 78S0%
Reviewing Officer Date

TMPORTANT NOTES: Fhe insiructions aecompanying this form must be followed, Complere all parts,
checking the NONE box for sach section where you kave no reportable information, Sign un the last page.

1. POSYTIONS ™ (Reporting individual only: 328 pp. 9-13 of Insisuctions,)
POSITION NAME OF ORGANIZATION/ENTITY

"TUNONE (o reporcable positions.)

i pars Atlas & Ball, L.L.P.

2 Director

American Cancer Socisty -- Upper Valley Unit

3 Custodlan Trust #1

YI. AGREEMENTS (Reporving individual only: see pp. i 4-16 of lnstructions,}

DATE PARTIES AND TERMS
NONE (No regonable agresments.)
1 zou) Atlas & Hall, L.L.P. {anticipatsd repurchase of partnership interest:
21995 ABA Members Retirement Plan (Atlas & Hall, L.L.P.'s KEQGH p}’a{x‘x)
I, NON-INVESTMENT INCOME  (Reporing individua! and spouse: see pp. 17-24 of Instructions.}
DATE SOURCE AND TYPE : GROSS INCOME
NONE  (No reportable non-investment income.} {yours. not spouse’s)
31999 Atlas & Hall, L.L.P. 135,000
2 2000 atlas & Hail, L.L.P, 166,005
3 2001 aclas & Hall, L.L.P. 100,090

£ zo0q Crane Family Partnership {Spouse}
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Name of Person Reporting o Pate of Report

FINANCIAL DISCLOSURE REPORT  coane, povert m.

IV, REIMBURSEMENTS - transportation, lodging, foed, entertainment.
finctudes these to Sporse and dependent childven, See pp. 2528 of fastructions.}

Sou DESCRIPTION
NONE (Mo such reportable reimbursements.)

1 (examph)

2

s - S UG S e

P [ e e+ i+ e

. . S JE—— e
. e e e e e e
V. GIFTS .

Uncludes those to speuse and dependent childran. See pp. 29-32 of Insiractions.)

SOURCE DESCRIPTION VALUE
NONE  (No such reportable gifts.)

,v texanpt)

. R

s - —— -

VI. LIABILITIES

(includes thave of spouse and dependent children. See pp 33-33 of Instructions.)

- CREDITOR DESCRIPTION VALUE CODE*
X NONE (No eportable habiliies )

SISOt oriess | Ke$IS.001-830000 50.001 1 $100. M=3100.001-$230, N=$250,001-5500.
0=8500,001-31.000.000 P1=3].000,001 00,000 P2=55,000,001-$27,000.000 P3=125,000.001-350.000,000 P4=$5(,000,001 or more



ame of Person Reports Daie of Report
FINANCIAL DISCLOSURE REPORT crane, Robert R. GR/TLIR00Y
T mm T T e i iddes TRovE o Spousé and :

VI Page t INVESTMENTS and TRUSTS - income, value, transactions dependent children. Sec pp. 36-54 of Iustructions )

e . . & &
Description of Assets Income during Grass value  Transactions during reporting period
resorting peried atend of
(incfuding wust asscts) reporting
period
O 23 [R5 2 1 [ empt from disclasure )

. Ampur
Place “(N}" after each asset Code

Value Value Type
Code Method (c.g.. buy.

@ o

axempt jitm prior disclnsue D F) Cods  sclt, partial Date: Vahe Gain  Identity o
rentor QW) saie, Month- Code Code  buyesfseller
interesty merger, Pay P (AH) (ifprivate

redemption) trangaction}
RONE (WO reportabie eome, 45865, oF "
transactions.}

T Greenwood Trust ¢ Interest L T exempt

Y ‘security ist rederal f. U. A Interest J T exempt
TS emer o Interest g 7 exemgt
4 Trust #2 A pividend g T exempt
exempt

o exempt

exempt

East ISD Bonds

- RBCGR exempt

3 Trust 43 Interest J exempt
10 Texas State Bank (IRAS) {CDs) A Interest 7 T exempt
11 Peason Financial Sexvices £ Dividend T exempt

exempt

s S ——— - .
R . e . e -

Tis o oery ) T T eempt

716 ABA Mewbars Retizement Y ¥ 1 exempt

066 ot Tes 8=81.001-52300
F=330.601-3100.000 G=5100,601-51,000.000 Hi

(Col. B, D4

Y 061 3256, T N=g25E
$.000,001-25.000.000 P3=523,000.001-$50,000,000 P4=850,000.001 or more

2 Val Codes: z 4
{Col. C1.D3)  0=$500,001-$1.000.000 P1=$1,000.001-$3.600,000 P2:

Zash/Market

"3 Vai Mih Codes” Gmappralsal 7T 7T Rt (real estaonly) S=Assessment
{Col. C2) U=Book Value V=(nhar ‘W=Estimated
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Name of Person Reporting

FINANCIAL DISCLOSURE REPORT Crane

Robert R.

VIII. ADDITIONAL INFORMATIO;\I OR EXPLANATIONS.

(ndicae part of report)

cate p

P
Information continugd from Parts I
PART 1. POSITIONS {cont'c.}
Line  Position

Name of Person Report

FINANCIAL DISCLOSURE REPORT Crans, Robert R.

through VI,

Name of Organizetion/Entity

Daw of Report

OR/RL/200L

Daie of Report

08/21/2001

4 Custodian  Trusy #2
3 Custodian  Trust #3

PART 3. NOW~INVESTMENY INCOME (coat'd.y

Line Date

Source and Type

Gross Income

5 2001 Crane ¥amily Partnarship (Spouse)
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" Name of Person Reporting o ) Do of Report
FINANCIAL DISCLOSURE REPORT  crane, mobert R. . 09/21/200%

IX. CERTIFICATION

I «ert rhat all whe information given above {including information per:
dependant idren, 1% any) is a rabe, e, and complets toO the bast of
t reporied was withheld becauss if met applicable stanutory provisions permiftiing n

¢ that earned iscome from cutside employment and ROuOLar
sd are compliance with the provisions of 3 U.8.C. spo.
ial Conference regulations.

Sate C}";}*OS

individual who knowingly and wilfully falsifies or fails to £ile this report
may be subject to civil and criminal sanctions {§ U.5.C. app. 4, Section 1043 .

FILING INSTRUCTIONS

Mail oviginal and three additional coples to:
[o ittee on Financial Disclosure
Administrative Office of the United States Courts
One Columbus Cirele, N.E.
Suite 2-301
Washington, D.C. 20544
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Senator FEINGOLD. We welcome all of your guests and the guests
of the other nominees and I will begin with questioning. Rest as-
sured it is not likely to be as long as the previous session.

Judge Beistline, you are a member of the Executive Board of Boy
Scouts of America. On February 6, 2002, the Boy Scouts of America
Executive Board voted to “reaffirm its view that an avowed homo-
sexual cannot serve as a role model for the traditional moral values
espoused in the Scout oath and law and that these values cannot
be subject to local option choices.” Did you participate in the deci-
sion as a member of the Executive Board?

Judge BEISTLINE. No.

Senator FEINGOLD. If so, how did you vote? You did not?

Judge BEISTLINE. No. In fact, it sounds like I was more in-
volved—I was on the executive committee for the Fairbanks organi-
zation. I was not on any national committee at all.

Senator FEINGOLD. And there was no such vote

Judge BEISTLINE. There was no vote, no discussion, frankly, ever
on that subject in Fairbanks.

Senator FEINGOLD. Do you support the decision of the Boy Scouts
of America to use sexual orientation as a basis for determining
whether an individual is qualified to be a leader?

Judge BEISTLINE. Well, I will say this, that I do not believe in
discrimination of any type. I have not truly given—I was not in-
volved in that decision and, frankly, cannot give you an exact de-
scription of what exactly the program even is, whether it is a “don’t
ask, don’t tell” type of program or whatever. I can say that, as a
judge, regardless of what the position would be, I would uphold the
law as indicated by the Supreme Court. But I do want to make it
clear. I really have no—I do not have any bias towards any group
based on race, religion, sexual preference, or anything of that na-
ture.

Senator FEINGOLD. All right, Judge. In Brooks v. Wright, which
you decided in 1999, various citizens and community organizations
sought to remove an initiative prohibiting the use of snares in trap-
ping wolves from the November 1998 ballot. Given your experience
in that case, what deference do you think courts should give to cit-
izen efforts to manage natural resources through direct democracy
ballot initiatives? Do you feel that Federal natural resources trust-
ees, such as Fish and Wildlife Service, have exclusive jurisdiction
over the natural resource that they manage?

Judge BEISTLINE. I have a strong belief in and support for the
initiative process. It is something used frequently in Alaska in a
wide variety of subjects. I guess it is part of the Alaska psyche. We
have initiatives all the time. It makes the politics exciting and
keeps people involved, so I strongly support that process.

In this particular case, I was confronted with a conflict between
the initiative process, on the one hand, and a constitutional provi-
sion that appeared to make management of fish and game exclu-
sive or place it exclusively with the legislature, and I agonized back
and forth, actually did not have a great deal of time, but at the
time I made the decision, my conclusion was the legislature could
not fulfill its mandate if others were involved in setting rules and
regulations. The Supreme Court told me I was wrong, and it is real
clear now.
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I understand and I think all the judges—I talked to colleagues
as I was trying to make that decision. We have got the initiative.
You hate to get involved in that. On the other hand, you have got
the Constitution that says the legislature is the one involved in
this. What do you do when they conflict? I made a decision. The
Supreme Court made it real clear it was the wrong decision, but
they agreed with me in two areas. First of all, they agreed that the
legislature was responsible for the management of fish and game,
(A), and (B) that it required expertise. They disagreed with me and
said it was not an exclusive area, and so I now understand.

I will say two things. That helped illustrate that judges are not
perfect, because we are corrected from time to time and I was cor-
rected in that case. But the second thing I want to point out is
that, generally, I do not make the same mistake twice. If that issue
is ever presented, I will not be ruling the same.

Senator FEINGOLD. Fair enough, Judge.

Mr. Bury, you have an extensive career as a civil litigator but
you appear to have had no experience handling criminal or immi-
gration cases. Federal Court dockets, particularly in the Southwest,
are overflowing with complex criminal cases, many of which are
immigration related. Please tell us what steps you have taken or
will take to prepare yourself for handling criminal and immigration
cases.

Mr. Bury. Well, thank you, Mr. Chairman. One of the attractive
parts of this job was that I would be a student of the law again
and I plan to do that. Hoping not to sound presumptuous, I have
already started doing that by a study of the criminal rules and
code. I have also been offered graciously mentorship from two pre-
siding District Court judges in the District of Arizona to help me
and to mentor me. But primarily, it would be an educational proc-
ess that I am excited about and looking forward to.

Senator FEINGOLD. I notice that your long professional career as
a lawyer has focused apparently exclusively on civil matters with
a concentration of work for insurance carriers and large corpora-
tions defending against medical and legal malpractice, product li-
ability, and other tort claims. Now, judges often get reputations as
being pro-defense or pro-plaintiff based on the kinds of clients they
had before taking the bench. What assurances can you give the
committee that if you are confirmed, you will be fair to both plain-
tiffs and defendants in all types of civil claims?

Mr. Bury. I will pledge to that. I have served as an arbitrator
decision maker in personal injury cases primarily and I do not
think in that capacity I have been considered defense-minded, as
you put it. I think I was considered fair-minded and would hope
to take that to the bench.

Senator FEINGOLD. Thank you, Mr. Bury.

Mr. Crane, in your questionnaire, you reported to the committee
that only two percent of your legal practice experience has focused
on criminal matters. As you know, a significant portion of the Fed-
eral judicial docket, particularly in courts located in border towns,
deals with criminal matters. In fact, in a September 22, 2001, arti-
cle in the Houston Chronicle, you were quoted as saying that the
new judgeship position to which you have been nominated is need-
ed to handle the “greater number of drug and immigration cases
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flooding the courts.” Can you discuss your experience with and fa-
miliarity with criminal law and procedure, and if confirmed, how
do you plan to prepare yourself for this new type of workload?

Mr. CRANE. As I mentioned in my questionnaire, approximately
two percent of my practice has been in the criminal area. I have
handled several criminal cases, one of which was a very large case
in Federal Court, a large drug case.

I intend to study the criminal law further. I certainly do not
claim to be an expert in it. I have, again, not to sound presump-
tuous, but I have already been invited and have been mentoring
with the current sitting judge within the Southern District. I have
also undertaken some continuing legal education in the criminal
background to further learn criminal procedure. I have sat in the
courtroom and tried to observe and already commenced learning
that area.

With respect to the immigration, I am blessed that my father is
the only board-certified immigration lawyer within South Texas
and so I have been raised all my life around the immigration issues
and I am fairly familiar with them.

Senator FEINGOLD. Fair enough. I am going to ask one more
question of all three of you. Some of the most beloved judges in our
history are judges who have stood up to the popular sentiment to
protect the rights of minorities or people whose views made them
outcasts or pariahs. Please tell us one instance in your professional
career where you took an unpopular stand or represented an un-
popular client and stood by it under pressure.

Judge Beistline?

Judge BEISTLINE. I can think of several, but I had an occasion
fairly early in my career to take a pro bono case where I did not
have a—actually, it was a criminal case where I did not have a
great deal of experience in that, but I was appointed by the pre-
siding judge to represent this young man who had been charged
with murder. I had not at that time had much experience in crimi-
nal defense work and I called the presiding judge up and I said,
“Why did you appoint me?” And he said, “Do not worry about it.
This fellow is guilty.” And so there I went, and that was the moti-
vation I had to go forward.

Six months later, after a very intense trial, the young man was
acquitted of the charges, and that involved issues that I would not
take the time to explain to you, but it was a shoot-out on the Cana-
dian border that had all the excitement you can imagine, and it
was not a popular position to take. It taught me a great deal about
life, about people, and about the legal system, and it is something
that has been part of my experience ever since that time.

Senator FEINGOLD. Thank you, Judge.

Mr. Bury?

Mr. Bury. Thank you. I think one of the most difficult cases I
had in that connection would have been representing pro bono my
church in the removal of an individual from its property. This indi-
vidual continued to demonstrate and it involved issues of freedom
of speech, freedom of religion and expression and was somewhat
controversial. I think I got a lot out of that experience.

Senator FEINGOLD. Mr. Crane?
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Mr. CRANE. I can think of two, and I guess I will pick the one
that is probably less controversial and that is I currently represent
some defendants in a large toxic tort case where the community
and various neighborhoods have corralled public support, have
made a big media effort in the problems that exist in that neigh-
borhood and there has been a lot of attention in the newspaper and
TV about what the alleged defendants did to contaminate that
neighborhood. My client is not a popular one, but every client is en-
titled to a defense and I have been and continue to defend my cli-
ent vigorously in that matter.

Senator FEINGOLD. Thank you.

I want to congratulate all of you. Although nothing is ever abso-
lutely for sure in this place, your prospects for confirmation are
very bright and I appreciate your coming.

At this point, we will recess this hearing subject to the call of the
chair. This panel is excused and we will resume probably around
2:30 with Judge Smith and Senator Biden and any other Senators
who have additional questions. The hearing is recessed.

[Whereupon, at 12:42 p.m., the committee recessed, subject to the
call of the chair.]

[Submissions for the record follow:]
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Janmary 29, 2002
The Honorable Patvick Leahy
United States Senate
433 Russell Senate Office Building
Washington, D.C, 20510
Dear Senator Leahy:

Please accept this as a recommendation on behalfl of the

) Academy of Trial Lawyers of Allegheny County for the confimation

of Chief Judge D, Brooks Smith to the United States Court of
Appeals for the Third Cirouit.

T am a president of the Academy, a diverse group of the local
attorneys whose purpose is to advance the causes of faimess, civility
and competence in the practice of Jaw. Qur membership is selected
on the basis of achievement, and the best trial lawyers -- representing
both plaintiffs and defendants -~ unite within our group in & spirit of
collaginlity and service. In the tradition of the Athenian academies
of antiquity, our gatherings are always a forum for frank discussion
and critical thought, undibuted by ideology, politics and personal
agendas. We are concerned solely with the practice of Iaw, believing
that competence and diligence are the best ways to preserve fairness
and truth-sesking, the two highest callings of our profession.

The Academy gives Judge Smith its highest recommendation.
Heisc ed to excellence, collegiality and falmess in the law.

Ta  Amed

Judge Smith exhibits grace, a stcady temperament, prepatedness,
concern for the parties, and diligence from the bench. Itis rare fora
Judge to be collectively acclaimed within the bar that he serves, but
1 have heard attorneys from both sides of the caption praise Judge
Smith for his performance on the bench.
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The Honorable Patrick Leahy
January 29, 2002
Page 2

As the Senate enters deliberations wpon Judge Smith’s
nomination, therefore, pleass know that the lawyers who appear
before him sincerely and enthusiastically recommend his
confirmation.

Very truly yours,

Dren

Dengis St. J. Mulvihill

DSIMYjlg
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February 12, 2002

Via FEDERAL EXPRESS MaTl,

“The Honorable Joseph R, Biden
221 Russell Senate Office Buiiding
Washington, D.C. 20510

RF:  Noraivation of Chief Judge D. Brooks Seabth
Dear Senator Biden:

We aye writing to you to most highly recemmend and support the nominetion of the
Heonorabie . Brooks Smith, Chief fudge of the United States District Count for the Western
Distict of Pennsylvania, to the United States Court of Appeals for the Thixd Circuit.

Yi%e are submitting this joint lefter bacause we belicve, as women rmembers of the
Academy of Tral Lawyers of Allegheny County, that it is baoperative that wwe make youaware of
our consistently positive experiences practicing before Judge Smith during the last thirteen vears
thet he has served on the federal bench,

In every aspect of litigating and trying cases before Judge Smith, he has alvays besn
exivemely respeciful of the women lawsers who appear before him, He shows simpilar respect to
women Htigants and whnesses, Af all times, he has shovwm genuine concern about women's
issues, He aisc acted prompily when e was advised of the problem of certain judges refusing to
maove trial dates to asconmndate pregaamt women tial lawvers, Through his diplomutic efforts,
this issue was effectively addressed and 2 new poliey ivoplemented. Furthermore, he has made
sure that thers is gender aquity on s commaittees established by Judge Smith regarding practice
in the Westem District.

1t has been our experience practicing before Judge Smith that he is always prepared, well
versed in the law and hard-working, He is intellecival, scholaly and fair. Fudge Smith has
const iy showmn impressive judicial temp aad his d i i3 impecoable. Heis
always compassionate towards and respeatful of all those whao come befire him. Most,
importantly; we have found Judge Smith to be a pexson of the utmost integrity.

Fudge Smith has worked diligently with wormen members of the Acadenyy of Trial
Lewyers of Allegheny County on a variety of issues and projects. For example, in early
September 2001, Fudge Donetts Ambrose (Western Dicirict of Penmsyivania) and two of the
signators of this letter worked with Judge Sraith, 2t his request, to desige and conduet amack
Jury selection program for four judges who were visiting from Russia to Iearn about the
American jury system. He repeatedly copveysd his sincers appreciation of this effort given the
demands of our respeciive practices.

11/26/18 23:05 TX/RX NO.0328
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Rabst,
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Calland, Clements, Zomnir

1t is eritival, we believe, o peint cut to you that Judge Smith has been consistently

involved in efforts and programs to address the soncerns and needs of women and minorities.
Meost notably, he has served on Chief Judge Delores K. Sloviter’s {Third Circuit) Committee on
the Treatment of Women in the Courts and related Task Force on Race and Bthwicity as well as
the Governor’s Advisory Committee 1o Overses Implementation Plan for Equal Oppertunity in

Higher Rdueation. He has also served on the boards of: Blair County Tegal Services

Corporation; Family and Children’s Services of Blair County; the Domestic Abuse Project of
Blair County; the Society for Crippled Children and Adults as well as the boards of many other

community service programs.

As the women trial lawyers who practice before Judge Smith, we resoundingly support

his nomination to the United Siates Court of Appeals for the Third Circuit and ask that the
Judiciary Commities promptly proceed with conducting 2 confirmation hearing.

Very truly yours,

Mavreen P. Kelly

Viathin < mfzﬁ

Heather S. Helde]bamzh

oo . smelelooa

Merle K. Mermelstein

Kemy A. Keamev &;

Susan Yohe

Carole 8. Katz

. ? /,7
Karen Crav.forz
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UNITED STATES DISTRICY CRURT
WEETERN BISTRIENT OF PENNSYL wAMIA
RO UGS POST OPPICE & SRURTHOUSS
PITTEEIRGH, BA, 18219 350E

GREZ} ROW-TESO

February 22, 2002

Sonatol Patrick rezhy senatur arrin G. Hatch

UNIT] ATES SEMATE URITED STATES SENATE
433 RUsell state ORfice Bullding 404 Hart Office Buliging
Washig ton PC 20510 washington BC 20510

E Yite to set the record straight and to address the allegations of unethical

conduigt leveled at my colieague, the Honorable D. Brooks Smith, in the case of SEC
¥, JCREK Ack, et al, CA. NO, 87-2257.

;*ns case orjginated i the United States District Courtfor the Western District
ivania bn Septsmber 26, 1997, when the Hongrable William Standish, acting

RestTy :ir‘g order freezing al! agsets under Defendants’ contral and over which
Defengants exgrcised actual orapparent investmentor other authority. Previpusly,
estigation, the SEC had detarmined that Defenaants, who were investiment
5, had conceaied massive trading losses from thelr clients, who were mostly

identitied four categories of investment refationships batween Cefendants and
their cients, three of which involved secunties held in clients’ accounts and one

lents whoss securities were held in their own accounts opposed the
Restraining Crder. However, at that time OCtober, 1897) the Trustea did

| .
B easa the financial burdens of the school district clients whose funds wetre
ihelr own accounts, Judge Smith, at the regquest of the SeCand the Trustee,

11/24/19 08:53 TX/RY NO.9318 P.o02 F
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modifigid the freeze on OCctober 27, 1867, aliowing fifty percent of the market valus
of thelfunds to be distributed to clients whose Funds were deposited in accounts
in thelg own names. Given the uncertainty of the situation at that time, £ was
pridai it 1o distribute only fifty percent of the funds, ’

é}: the first suggestion of involvemant on the part OF Mig-State, in Tate
, 1997, Judge Smith recused, without motion,

en got the case and alowed the Trustse 1 continue and conclude his
gation into whether Defendants used funds deposited in Defendants' Mid-

ount to benefit other clients. After the Trustes's Ihvestigation and report,
ry moniths fater, | conciuded that e Trustes had fousd no avidence that

the Defiendants had control over funds maintained in aceotnts hald in the clients’
names 31%5 opposed to those neid in Defendanty names, Bedause | now had
mformgstion that was not available to Judge Smith in October, 1897, Ireleased those

X

the Temporary Restraining Order.

& Court of Appeals For the Thirg CIPCuit affirmed (183 F.5¢ 1888 (1388Y, that
Hrrect i conchuding that the Trusteg's investigation had not adduced any
#F wronadoing on the part of those clients whose funds were malnialned in
ity thielt own riarmes,

Bre was never any stggestion by me or the Court of Appeals that Judge
Smith Mctert Inappropriately or unethically. Rather, he acted prudently and
cautioiisly and at 2 time when no one knew the extent of the involvement of ary

efendants clients, or whether Defendantshad nsed fundsdeposited inthe

orafiof
pooisdipocount to benefit clients whose funds were neid in other accounts, My
decisigly came only after seven months of investigation by the Trustee. IF | were

presidig i Ootober, 1997, twould have ruled the same wav Judge Smith ruled. The
nis of Unethical conduct in the context of this case are without foundation.

i1 can provide further clanfication, de not hesitate o contact me.

Donetd w. Ambrose,
U, Didsnct Judge

3
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Law
January 31: 2002 Recommended by lawyers

and clients across Pennsytvania

The Honorable Patrick Leahy H, Reginald Seiden, Sr
United States Senate (1967 - 1693)
433 Russell Senate Offices ze:!:‘:f“;::f" o
Washington, D.C. 20510 bt & Jotaston
Jdohn K. Greiner
Jeffrey 2. Monzo

Re: Nomination of James A Welis
The Honorable D. Brooks Smith to
The Court of Appeals for the Third Circuit

Dear Senator Leahy:

As you know, the Honorable D, Brooks Smith, Chief Judge of
the Federal District Court for the Western District of Pennsylvania, has been
nominated for a vacancy on the United States Court of Appeals for the Third

Circuit.

1 write in support of his confirmation by the United States
Senate.

Judge Smith has distinguished himself as a district judge and,
most recently, as Chief Judge. As a trial lawyer, I have appeared before
Judge Smith and found him to be fair and evenhanded, of good
temperament, a hard worker, as well as knowledgeable in the law. As
importantly, Judge Smith is personable and treats litigants and lawyers who
appear before him well and equally and has a congenial relationship with his
colleagues on the bench.

I am the current President of the Pennsylvania Bar Association
and, therefore, have had substantial opportunity to elicit (and hear
unsolicited) comments from many members of the bar who are familiar with
the work of Judge Smith and who have tried cases before him. I believe that
there is a unanimity of opinion that Judge Smith would be a credit to the
Circuit Court and to the Federal Judicial system. The Pennsylvania Bar

Since 1333
117 N. Main Street » Greensburg, Pennsylvania 16601.2403 724.334.0300 Fax 7248341307  beldenlaw.com
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Association does not endorse nominees for the Federal bench and, therefore,
1 do not speak in behalf of the Association. However, my position has
enabled me to make the observations about which I write.

As a Fellow of the American College of Trial Lawyers, I have
had the opportunity to observe good and not so good lawyers and judges.
Judge Smith gets my high marks from every respect.

You should also know that he is generous with his time in the
education of lawyers and judges.

1 encourage you to set a confirmation hearing as soon as
possible and fill the vacancy on the Court of Appeals for the Third Circuit
by confirming the Honorable D. Brooks Smith.

I thank you very much for your attention to this very important
matter.

HRBjr/dmw

Cc:  The Honorable Arlen Specter
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OPENING STATEMENT
Senator Maria Cantwell
Hearing on Nominations

February 26, 2002

Mr. Chairman, thank you again for continuing to hold these hearings,
and ensuring that the President’s nominees move through the process.
Today we are considering four nominees, including the nominee to the Third
Circuit Court of Appeals, Judge D. Brooks Smith. As chief judge for the
Western District of Pennsylvania, Judge Smith has presided over a number
of diverse cases. While I am sure he is a qualified judge, I nevertheless have
some concerns over his record, particularly his handling of cases brought by
plaintiffs in the gender discrimination context and his very strong views in
opposition to the Violence Against Women Act. I am also troubled by a
pattern of reversed decisions and by views expressed in his opinions that
seem to place him at the extreme end of the ideological spectrum.

I hope to hear answers that allay these concerns and to give Judge
Smith the full opportunity to address these issues before the committee
today. In answering these and other questions, I hope that he will be able to
alleviate my concerns and allow this committee to make a fair agsessment of

his suitability. Thank you.
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The Honorable Patrick J. Leahy
Chairman, Committee on the Judiciary
United States Senate

224 Dirksen Senate Office Building
Washington, D.{. 20830

Ra: The Honorable D. Brooks Smi;‘h

Dear Senabor Lealy:

I appeared for the School District of Lancaster
and the Penn Manor School District in the action filed by
the Securities and Exchange Commission against John Gavdner
Rlack, Deveon Capital Management, Ing. and Financial
Management Sciences, Inc.

I participated in the case during the time it was
pending before Judge D, Brocks Smith., AL no time did I
believe that Judge Smith acted with respect to this case,
in any manner incongistent with his usual high degree of
integrity, forthrightness and insight. His recusal from the
¢ase and its transfer to Pithsburgh occurred in a timely way
when the appearance of a potential conflict first became
evident. Judge Smith’sz rulings in the case prior to hise
recugal were entirely appropriate.

I have had the privilege of appearing before Judge

Swmith in many matters since his appointment to the Federal
bench. He has always dewonstrated the utmost integrity in
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SpencE, CUSTER, SAYLOR, WOLFE & ROSE

The Honorable Patrick J. Leahy
Page Two
February 25, 2002

the handling of the cases in which I have been invelved. He

is always informed, impartial and extremely forthright with
counsel and the parties. . :

I have the highest respect for Judge Smith’'s
work on the District Court. I am certain that he would
distinguish himgelf on the Third Circuit Court of Appeals.

Thank yeu for your attention to this matter.

Yours very truly,

Ronald P. Carnevall, Jr.

RPC:slo
ce¢:  The Honorable Orrin 6. Hstceh
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Letters to the editor, 02/22/02

Friday, February 22, 2002

Judge Smith's rulings in no way hint at faveritism toward bank in Black
case

As Jead plaintiffs' counsel in various litigations relating to John Garduver Black, T
wanted to share my firsthand views respecting the Post-Gazette’s front-page article
criticizing Judge D. Brooks Smith's rulings in the Securities and Exch C: sl
case against Black {whose scheme resulted in losses of about $70 million to school
districts and others} ("Black Case Could Sideswipe Nominee,” Feb. 20},
Unfortunately, the article is based on a mistaken fact, and therefore is unfairly critical
of Fudge Smith,

The asticle implies that Judge Smith should have realized sooner that Mid-State Bank
was a potential defendant and therefore should have recused himself sooner due to
stock investments in the bank and his wife's job in another area of the bank. The article
states incorrectly that Judge Smith ruled in 2 manner that "would have effectively
reduced Mid-State's liability and forced districts with assets elsewhere to subsidize the
losses of districts whose assets were held at Mid-State.” Respectfully, the Post-Gazette
has misconstrued Judge Smith's ruling,

Specifically, on Oct. 27, 1997, Judge Smith entered an order approving the joint motion
of the trustee (Richard Thomburgh) and the SEC to make an interim distribution of
assets over which Black's companies (Devon or FMS) had investment authority. Under
this order, those with funds held at banks other than Mid-State Bank, including those
with repurchase agreements, would receive up to 50 percent of the market value of the
funds beld in their name, while those with funds in the pooled FMS account at Mid-
State Bank would receive 50 percent of their pro rafa share of the market value of such
pooled funds.

This ruling therefors did not shift losses t Mid-State Bank ¢ and
customers of other banks, but simply allowed all school districts to receive, onan
interim basis, one-half of the current actual vahie of their funds in their respective
banks. In fact, because the approximate $70 million collateral shortfall investment was
in the FMS account at Mid-State Bank, school districts with deposits at Mid-State Bank
would receive only about 25 percent of their investments in the interim distribution,
while those with accounts elsewhere would receive 5 percent,

The Oct. 27, 1997, order provided a 10-day period to file objections to the scheduled
distribution amounts. Several objections to the specific amounts were filed, as Judge
Smith contemplated, and on Dec. 4, 1997, U.S. Distriot Judge Donetta Ambrose
entered an order that was virtually identical to Judge Smith's Oct. 27 order, except for
technical corrections in the distribution schedule. fn upholding Judge Ambrose's order,
the 3rd U.S. Circuit Court of Appeals was not in any sense reversing Judge Smith. The
Post-Gazette's conclusions that Judge Smith's ruling "did not stand” and that Judge

‘http:/fwwrw post-gazette con/Torumyletters/20020222edletsS.asp 2025702
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Ammbrose ruled that Judge "Staith had improperly conibined the Mid-State and non
Mid-State assets” are erroneous.

This firm has since Oct. 15, 1997, played a leas] and ongoing role in numerous
litigations in state and federal courts (includiog the bankrupicy court) invelving the
Black fiasco, and our co-counsel in the Mid-State Bank litigation, Richard K. Nelsen I
and Cohen & Grigsby, was involved from the outset, immediately after the SEC
obtained the asset freeze on Sept. 26, 1997. From this extentive invelvement, we are
not aware of any itnpropriety or even appearance of mpropriety on the part of Judge
Smith, and contrary to the Post-Gazette story, Judge Smith has made no rulings in these
proceedings that would even hint that he favored Mid-State Bavk.

RICHARD A. FINBERG
Malakoff Doyle & Finberg
Dovwntown
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Malakoff Doyle & Finberg, P.C.

Attomeys at Law
Teltphone Suite 200 Fax
19123 2812800 The Frick Bullding {ATY) 2813202
Pitisburgh, Pentsylvenis 15219-6003

February 25, 2002

Via Fax (202) 228-0861

The Honorable Patrick J. Leahy
Chairman, Committee on the Judiciary
United States Senate

224 Dirksen Senate Office Building
Washington, DD. C. 20530

Re:  Nomination of . Brooks Smith to Third Circuit Court of Appeals

Dear Senator Leahy:

This letter is written to share my firsthand views respecting Honotable D.
Brooks $mith’s rulings relating to 2 case brought by the Securities and Exchange
Commission against John Gardner Black ("Black"). Specifically, this letter addresses
serjously insecurate allegations recently made in the Pittsburgh Post-Gazotte ("Black case
conld sideswipe nominee,” Feb. 20, 2002). The article is based upon mistaken facts, and

therefore, unfairly criticizes Judge Smith,

Black is presently serving a 41 month prison term as a result of his
operation of 3 Ponzi scheme through his companies, Deven Capiral Management, Inc.
("Devon") and Fipancial Managerment Sciences, Inc. ("FMS"), which caused
spproximately $70 million of losses to school districts and others. I have since QOctober
15, 1997 been lead or co-lead plaintiffs” counsel in multiple litigations relating to Black,
Devon and FMS in the state and federal courts, and have also served as special litigation
counse] to the trustee in bankruptey for the Devon and FMS bankruptcy estates, Onr
co-counsel in rhe Mid-State Bank litigation, Richard R. Nelson IT and Cohen & Grigsby;
were involved from the outset, immediately after the SEC obtained the asset freeze on
September 26, 1997. 1 am personally familiar with the various court orders and legal
procesdings in these cages. )

I am not, of course, privy to the oral communications to fudge Smith from
Richard Thornburgh or his counsel, Mark Rush, so I cannot comment specifically as to
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those communications. I can, however, address the written court orders in this case, and
the errors in the Post-Gazette story as it relates to those orders. I should note that I
‘have had no personal prior involvement in these nomination proceedings, and my reason
for writing is simply to set the record straight so that the Commitree on the Judiciary
can base its decisions on accurate and objective information.

' * The Post-Gazette implies that Judge Smith should have realized sooner
that Mid-State Bank was a potential defendant, and therefore, should have recused
himself sooner due to stock investments In the bank and his wife’s job in another area of
the baok. The article states incorfectly that Judge Smith ruled in a manner that "would -
have effectively reduced Mid-State Bank’s liability and forced districts with assets
clsewhere to subsidize the losses of districrs whose assets were held at Mid-State."
However, the Post-Gazette has misconstrued Judge Smith’s ruling.

. * Specifically, on October 27, 1997, Judge Smith entéred an order approving
the Joint Motion of the Trustee {Richard Thomburgh) and the SEC to make 2n interim
distribution of assets over which Black’¢ companies (Devon or FMS) had investment
authority. Under this Order, those with funds held at banks other than Mid-State
Bank, including those with repurchase agreements, would receive up to 50% of the
market valoe of the funds held in their name, while those with funds in the pooled FM$
account at Mid-Staté Bask would